
S TAT ~ l)OA D OF H ALTH: · 

COUNTY COURT; 

County Cvurt required to •Jpapnt County 
Health Nur se upon filing of suf ficient 
pet t tion , Section 9039 R. c. Mo . 1S29. 

C..'\ 

s t a te aoara of neel t h 
J e f f erson City , Ul s aour1 

May 1 4 , 1 35 . 

Attention of Doctor E. T. McGaugp. 

Dear Doctor coaugb: 

•

4 ~ L E u I 

0 

Ackno led~aent 1a herewith made of your r ecueet 
f or n opini on c t tnl $ Depar tment on t he following aatter: 

" 111 you ki ndl y ren~er en opinion in 
\he follow i ng cat ter: 

1 - Under Uie provi s i ons of aeot1on 
03 of the Rev1 &ed Stat ute , 1a it 

•andatory that a M1asour1 county court, 
upon the preaentut1on of petition 
et gned by ' wo hundred a nn f1 !~y t a x
payer s , to provi de tor t ho eaploJ ~eut 
of a publ ic heal ttt nuzec to or-.e t.he 
citi zens of t ne count y 1n th control 
of oommvn1cable d1seaaea nd t he pro-

otion ot' the heal t n of t he comlli\Ul1 ty t 
and 

2 - In caae t he county court r 1le or 
refu&~a to i medi a t ely conai der such 
pet i tiou, do t ne citi zens of t he county 
repro entea by t h two hundred and 
f ifty pet1 t1on~r s , hav e a~y recourae; 
a nd 

3 - Under t ho pr o-.1e1ona of section 
9039 or &ny o t her ~ppl lcable Rectiona, 
1 - t he county court ~~o er ed to 
cooperc t e .ith t he at s te and f ederal 
he l t h euci ea ana l ocal co~1ttee a 
auch as t uberculosi s aa oc t tiona and 
chapt er• of the Amer1 cun Red Cr oss . 1n 
pr ov1d1og comouni ca ble d1aeaae pr e~ ent 1on 

and he 1 tl1 oromot1on aot 1 vi ties 1n tbe 
count y. " 

.. 
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I. 

Public Health Juraee were first authorized to be em
Ployed bJ the provisions c f Snn te Bill 675, page 259, Laws 
of 1ssour1 , 19l v . Section 4 of that act provi~ed: 

'1'h15 
of 1 Sl \1 , Eond 
as to r ead a£. 

R. s . ot l ::r29 . 

•tn case a petition 1 ~ signed by 250 
taxpayers and presented to any city 
c ouncil of the a cond, third or fourth 
class or any county court, asking for 
the appointment of a t rained nurse or 
nurses, or tha t any ~lac e infected wi t h 
tuberculoai e be d1 s1t.tected ~ a de signa t t:.d 
in section one of tbia act , it sh&ll be 
the duty of said city council or county 
court, as the c s e y be, to provide for 
the appoint ent of a id aurae vr nurses 
tma for the d.1.s1u!eott. of any infected 
place , and to pay for tbe same aa pro-
vided in a~ction tnree hereof.• 

section beo~~e s~ctt.on 579b of the Revised s t a tutes 
was nwc fide~ in 1925, v o 2oJ , ~awe of 1926 , so 

1 t 1& no• cons ti tu.teci and deL.omtaated Section 9039 
Tnte Section ia aa follows: 

•In case a i)etit1on 1a e1 ned by t•o 
nundren an~ fifty taxpayer s an~ presented 
t o any city eouucil of tne second, th1rd 
or fourth class or any county court , 
~s~ing for thv a ppointment of a public 
hc~tn nurse or nuraea or that any place 
infected with infectioua or contagious 
d1ae~se be ~1a1nfectcd , as designated 1n 
Section ~C3~ , 1t ahall be the duty of 
aaid city council or county cour t , aa the 
Cf..ao .. ay be, to provide for the appoint
%ent o f s~id nurse or nurse and for the 
dt~infecttng of any \nfected place and 
t o pay fo r th ~ same aa pr ovided for in 
Section SOJS here . " 
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It sh~ ul d be noted that in the above Section 1t is pro
vided th t upon t be fili ng of the require petition •• • •it 
ahal l be t he duty of said county court, • •to provide for the 
appo1 ntwent of said nurse or uursea . ~ !nia provi sion ia 
4uite di fferent from the provi s i on of nect1on 9036 which 
au tbori zeo ane1 directs the St t e Board of HGalth to make f or mal 
report to any Oount y Court ana reco ead a course of action 
~o prevent ~Le epreaa of i nfectious or oootag1ous diseases. 
This s ection proviaea : 

~ sn1d count~ cour t a t 1te next meet
ing' • • s nall C04l&icter sai d r eport 

nd reo.., tu~ctation, and act l4.;on 1 t 
• •and such county court shall• • • 
~ authorized ~ e plox• • • •a 
~ublic Lealth nurse• • • -• 

Uuder the provi sions of this aection it 1a apparent 
that the Legislature 1nten~ed th t tne County Courts should 
e xor c i s t heir discret i on in e~ploying a publ ic health nurse 
i n t be event tbe tter ~as cal led to tne1r at tention by the 
Board of Health . Bowevex , far di ff erent terms have been uaed 
in t he provisions of Sec tion ~03~ , and it appear s tha t by t he 
prov1 s \ons of thi s l a t t Gr seo t ion, it was t he le~t ol at1ve inteo t 
t o r ecu1rt' t he Count y Court to e.ot promptly upon the fili ng of 
the ~cti tion without any independent inquiry ~• to t he need 
or advi ability of the employaent of auoh public health nurse . 

It 1& the gen~ral rule that t ho word ~ab&ll• 1a 
mandatory r ather than di rec tory . As atated i n the caGe of 
St at e e~ rel . s tevens vs . Wuzdem n, 446 S. • 189 , 194: 

' The sta,ute says tne defeauant '&ball 
be entitl ed t o b~ d1schar gea• ave in 
t he t wo except ed a1 tu tiona , supr a . 
Usually t he uae of t he wor d • ahal l ' 
indicates a candat e , and unless there 
are o t her t l.1D6B 1n a atatute it in
u1oa tea a a t ndatory statute . • • • • 
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Moat certainly there 1a nothing 1n tne aeotion 1n 
which tnis ·word i a used to i ndicate tha t 1t 1s not intended 
t o oe uaed in its a endatory aenae. In fact , the difference 
in the terms used in Section 9038 and the instant aeotion are 
such as to ol tiarly 1nd1oato t h l eg1sla t1Ye intent to r r quire 
the county court t o cct upon the filing of the petition, 

There 1s not hing in t his Section to indicate that the 
poser to act 1s limited ~o the case of an epidemic or the 
wide spread e1iatence of an infectioua or contagious disease. 
Jus t a casual re d1ng of t he Section itself indicates that 
the exi s tence ot an 1nf~ct1oua or conta i ous disease refers 
particularly to the pow er to di sinfect pre~iaea. Nor is there 
anJtbing in the history of the enactment or the amendment 
thereto which indicates that this power oan only be exercised 
auri an epideaic of infectious or contagious diseases . In 
fact the a•endments of 1925 ole rly inGicate. if there •aa 
eYer any doubt in this m tter, that the po er t o appoint a 
public health nurse or to petition therefor does not depend 
upon the existence of an e pidemic. 

II . 

0 THX 
THI 

It 1s elemental that a petition aeeting the require
mente of the stat ute be filed •1tb the County rourt before 
there i s ny obli~ tion upo n the Countr Court to act . the 
rouuty Court has the power \ n the !1r&t 1natance to pass upon 
the suff i ciency of t he pet1t1cn. They woula be authorised to 
pass upon the genu1ness of t he ai gnaturea as well as upon the 
qualifica tions of the s i gner s . Ho eYer, 1! a suff i cient 
petition h s be n presented, the acts of the co~.ty cour' 
tbtr eatt er aze out a1n1 et or1! and aandL us •ill lie to coapel 
the per for mance of this duty. In case this were required the 
s ufficiency of tbe ·pet1t1on woul d be one of the 1nsues upon 
which tne court would ha Ye to paaa. 
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In t he c a ae of 3t t e ex r e1 . Carpent er TS . Ci ty of 
~t . Louia , a S. ~ . ( Gd) 71 ~ , the Court sta ted , in r e&pect to 
t he power t o r~quire t he per formance o f a m1n\ a t er1&l duty , 
1 . o. 738 : 

•rne effect of tha t argument 1a that 
any official a&J null1 fy &nJ law • which 
be i & sworn to execute, by aimplJ ignor
ing it . A la• does not have to proTide 
aetail s by wbton it y be enforced. The 
courtc have i nherent power to enforce 1t, 
and, in case o f a plain mini sterial auty 
suon ta.a t t.1s , to co m.rr.and of fioinl action. 
Tht o1ty authoriti es have provided. meana 
to collect the ~~ney, they will bave it 
in control; therefore we c an command 
thea to a ~ropriate for the purpose con
tewpla ted by the l aw.• 

The r~qu1reaent a of t he s t a tute being mandatory tt 
tb~refore appears that t he tt~ti ea of t he County Court are 
a1 ni s t er\ nl , in the event a suf f icient petition t s f1lett , and 
therefore a anda.Qa would be the proper remea1 to oo•pel the 
per for .nance of t he:. t duty . 

I II 

seotton 9028 R. s. Mi ssouri, 1929 , provtdea: 
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•All rules ana regula tions aut horized 
and made by the state board of health 
in nccordance •1 th t his chapt er shall 
supersede as to t hose atters to •hicb 
t his article relates , all local ordin
a nces , rul es and re~ulationa and ehall 
be obeer•ed t hroug.11ou.t · t. e state and 
enforced by all local and atate heal th 
authorities . othtng herein shall 
limit t he right of local aut t oritiel 
to make such f urther ordinances, rules 
and r egul a tions not i uconai etent • 1tb 
the rules and r egul a:tione prescribed 
by the s tate board of benlth which may 
be hecessary for the particular 
locality und~r t he jurisdiction of such 
local a.u thori t\ es . " 

)lay 14, 1935. 

Under tbe provisions of this Section al l local health 
agenci es and authorities are required to observe the rules and 
regula tions establ i shed by t he St a te Board of Heolth. Thts ie 
evidence of an intention on the par t of t he Legisl a ture to 
obtain un1for~ty 1n health ~attera t hroughout the • t a t e , and 
insure cooperatio n throughout tb~ vari ous heal t h agenc i es &nd 
author1t1~a. The que$t ion presen~ed i s very broad and in 
answert r~ it it mus t be r eaembered that the county courts are 
not t he general agent s of tile oounty, but onl} have such powers 
wni ch are di rec tly given t o tbe by statute or wntoh can be 
reason~bly i mplied trow tbe authority given. Th1 a stat ement 
Aebds no citation of au t nority to su~~ort. On the other hand 
it mu~ t be remembered t ha t the business of t he county is 
pl aced in the hands of the County ~ourt , nna it snould be d1a
t1 uctl y to the advant age f a county t v obta in the coo~eration 
of t he various state , fed~ral anc lowal ag&ncies 1n the ~reYention 
of ai se se and tb~ control of it . e th~refore are required 
to ns•er \his ~uest1ou coudit1onally. The ~ounty Court 
~ay l end such cooperution as it deems aav1eable to the various 
agencies , but mu ~t be able t o find support s ecifically or by 
reasonable i mplication in the statutes f or any expencitures 
they incur 1n thi s behalf . 
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COICLUSIOJ~ 

It i s therefore the opi nion of t his office , not p&sf -
1ns upon th~ cons titutional ity of t hi s s ection, that it is 
mandatory upon the OountJ Court under Section 9039 R. s. wo. 
1 9~9 , to provi de for the appointment of a public health nurae 
upon the presentment of a suffi c i ent petition, and in the 
event tne Count y Court tails to perfor m thi s duty it may be 
r•quir ed to ~o so by mandamus; ana that the County Courts 
a r e aut hori zed to cooper t c wi th loo 1, state and f ederal 
health agencies in pr eventing co un1cable disease and in 
promoting good heal th to the extent au t hori zed by law. 

APPPOV·D: 

ROT Jlc KI r r RI CX: , 
Attorney Gener al 

Respectfully submitted, 

ALTNi".R, Jr., 
Attozney Gener al 


