
Nb;POT I SM. : Publ i c officer receiving personal 
service from daughter does not 
violate Sec"t19 n J.3 , Article XIV, 
where daughter is not a~po inted 
t o an offici~_! _ _l?osi __ t~i:..;:o:..;;,;n:;.;:. ____ _ 

October 4 , 1933 .., 

~r. Sam. M. McKay 
Prosecuting Attorney 
De Soto , Missouri 

Dear Si r : 

··le are acknowledging r ecei pt of your l etter i n which you 
i nquire o. s follows : 

11 0ur Collector , w. c. Kerkhoff , has asked me fo r an 
opi nion relat ive t o t he employment i n the Collector ' s 
of fice of his daughters. In view of t he recent decisi on 
of t he Supreme Court , relative t o t he nepotism law, I 
woul d like t o have o.n opi ni on from your office CI.S t o 
whether or not he is viol ating t nat l aw by permi t ting 
his daughters to work under the following condit i ons , 
to-wit : 

His t hree daughters do al l of t he book and clerical 
work in t he office . Two of t hem are single and live 
at home with him, and one was recently marri ed and !".Las 
a home of her own, although she continues to do s ome 
work i n t he office . None of t he daughters are paid 
any s alary nor do t hey s i gh the receipts , and llr. 
Kerckhoff has no one who is a deputy, or au chorized 
t o give recei pts as Deputy Collector . He , of course , 
supports t he girls , buys all of t hei r clothi ng , nnd 
fur nishes them what ever spendi ng money t hey reauire , 
but they are paid no f ixed salary or wases . 

I will appreciate an expression from your office i n 
t he form of an opinion , by wnich ~r . Kerckhoff can be 
governed, as he is law-abidi ng and does not want to 
violate t he law, but , on t he other hand, he f eels t hat 
t he nepot ism l aw does not cover h is case . 

Of course, I take it t hat if t he St at e woul d be l i able 
for any salary or wages paid in t he Collect or' s office, 
i t mi Ght create a different s ituation, but sincea 
Collector pays a l l sa l aries , i f any are pai d , out of 
hi s own commi ssion , that seems to me to pl ace a di ffer ent 
construction on t he l aw. 11 

Section 13, Article XIV of t he Const itution of Hissouri 
provides as fol lows: 
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"Any public of fic er or employe of t his otate or of any 
political subdivi sion t hereof who shall, by virtue of 
s aid office or employment , have t he right to name or 
appoi nt any person to render ser vice to t he St ate or to 
any political subdivi s ion thereof and who srulll name or 
appoint to such service any relative withi n the fourth 
degree, either by consangui nity or affinity, shall 
ther eby forfeit his or her office or empl oyment . M 

Under t he above_Sect i on of t he Const itut i on , any public 
offi cer who names or appoints any person related within the 
fourth degree t o r ender service to t he St ate, makes himself 
liable to forfeit ure of office. We believe, however , t hat t he 
proper constnuction to be placed upon t he const i t utional pro
vision i s t hat such person must be appoint ed to hold an 
offi cial position or a public office existing under t he 
laws of constitut i on of t hi s St ate. The test i s , as we 
understanA it, whet her or net t he person i s appoi nted to an 
offici al position and renders service to t he State in such 
offi cial cap&city. re do not believe it was int ended t hat 
a public off icer mi ght not avail hi mself of t he per sonal 
s ervice of t he members of his f amily ~here th'y are not 
eut of t he public f unds and where t hey are not r endering paid 
s ervice to t he St ate ir.lan official capacity. 

I t is a f amiliar rule t hat t he f at her as such is entitled 
t o the ser vices and earnings of his unemanGi pated childred. 
That well- r ecognized rule is expressed in 29 Oyc . 1623 , where 
i~ i s said: 

11 The father i s t he head of t he f amily. He is enti tled 
to the ser vices and ~ning; of t he children so long 
as t he latter are legally under hi s custody or control 
and unemancipated. " 

· e do not understand that thi s constitutional provision 
has changed t hat well- recogni zed rule . The father , whet her a 
public of ficer or not , is still entitled to t he services 
of his uneLanci pat ed children. ,fuere such ser vices are per
formed f or ~1m, such relative is not rendering ~rvioe to 
t he St ate i n an official capacity, as cont emplat ed by said 
constitutiona+ provision. \There t he relat ive, however , hol ds 
an offici al posit i on and r enders se~vice to t he St ate in t hat 
official capacit y , t he appoi nting otfioer has violated t he 
constitution. 

Accordi ng to your inquiry t he Collector's daughters do 
some wor k in t heir f at her's office; none of t hem are paid any 
salary and none of t he daught ers hold any official capacity 
in t he office. The services t hey furnish are personal s er
vices to t heir f at her as such. They are not , in an official 
capacity , renderi ng s ervice to t he State of Missouri. 
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It is t herefore t he opinion of t his Department t hat 
t he Collector of your county is not guilty of vi olating 
Section 13 of Article XI V by per mitting his daughters to 
render to him personal service wher e t he daughters are not 
holding an official position and~e not, as officials, 
r endering ser vice t o t he St at e . 

APPROVED : 

ROY !lolGTTRIOk 
4 ttorney Gener al. 

FWH:S 

Very truly yours , 

FRANK 11 . HAYES 
Ass istant Attorney Gener al 


