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This wil l aokno l edge receipt of yo....1rs of t he l t3th 
whic h rea '"\ s o.s f ollows c 

"This office and .• on . Robert 1 . Cope , 
judGe of t he 33rd c i r cuit would a ppre
ciute an opini on fro~. you reaard i n- t he 
holdin s of t h e rogular Augu at Term ot 
court 1n \1ayno Count y . lL:J so ~ ri . 

n As you no doubt know , t on . E . 11 . l>ear
in0 , judge of t _o 21st j udicial circuit 
of wllicl.l. \Jayne County ia a part , d.1ed 
recently and tht; .lovernor n....a not aeen 
fit to ~e an o.ppoin~mcnt or t ell ua 
when he will make tt.~.e o.ppoi .1t.-:.ent , ex
cept to any \.hat lt will ",.)e tlft~r Au
g llst l. 

"I talkod to jua~e Cop e today knd he sai 
t a t he would be ;lad t o hol d the terr.1 of 
court for ..ta i f h o co .l d lognlly do s o and 
asked t .t..a t .t secure an opinion from you in 
t hu.t reg rd. OUr court . eets on Au -uat 1 , 
bu t Ju""' o Cope says tL1 .... t .r e ca nnot s it un
til A\lhU : t o. 
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"Please give ua your opinion aa to whe
ther under t he circumatanoea Judge Cope 
baa the authorit y to hold our term o~ 
court and outline the procedure.• 

.. 

There 1a no atatute or t hia state which makea any prov1-
a1on tor hol.ding court 1n a o1rou1 t atter the death or the judge 
ot that oireuit and betore the appointment o~ h is auece-aaozt• How
ever. Section 29• Article 6 ot t he Conatitution ot Miaaou ri pro
vides as tollowa• 

"U t l ere be a vaoanc~ 1n tm oft ice ot 
ju4ge of any circui t . or if t he judge be 
aick, absent, or from any cauae unable to 
hold any term or part ot term ot court, 1n 
&Jl7 oountJ 1n hia circuit, auch term or part 
ot term of court may be held bJ a Judge ot 
aoy other eli-cui tJ and a t t ho "quest ot 
the Judge of any circui t , &O'J term of court 
or part or term i n b1a c1rcu1 t may be ~ld 
by the judge ot any other circuit, and 1n all 
auch oaaea, or 1n a:ay case whore the judge 
cannot preside,, the General Aaaembl7 ahall 
make aueh &dd1t1ona1 provi sion t or bol~ 
court aa may be tO\Uld neoea•El17•" 

The answe :::- to your question, tneretore, turns upOJl the 
ef~eot of the t1rat part ot Uhe foregoing oonat1tut1onal pro
vision. If that part ot aa~d oonatitut1onal provision is aelt 
entorcin~r ~ then the jUdge or another cirou1 t can hold court dur
ing the vacancy oauaed by the death o£ the Judge ot another cir
o.US.t. 

Whether aaid part or the oona~tutional provision above 
mentioned 1s aelt-exeout1ng must be ~termlnecl by wel~ lmolm 
rules or oouat~~~ion ot oonatitutional proviaiona 1n that re
gar4. The general rule aa to determin1Dg whether oonatitutional 
prov1a1ona are aelt-e:uout1ng baa been stated 1n 12 c.J. '729 1n 
the f ollowing ~anguagea 

"Conatitutional proviaiona are aelt-exe
euting when t here is a man~e•t intention 
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that they ahculd go i nto 1.mmed1ate et• 
teot, and no ancillarJ legialation 1a 
neo:eaaa17 to t he enjoyment or a right 
g iven, or the entorc ent of a duty tm
poaed.v 

Agalrl the rule baa been stated 1n U Am. Jur. 692 ill 
the following languaget 

•Anotner way of atat1ng t h1a general, 
governing principle ia that a conat1~ 
t1ona.l proviaJ.on 1a a•lt-executing it 
there 1a nothing to. be done by the legia
lature to put it' in operation. In other 
word•, it muat be regarded u ael1'-exe
out1ng 1t" the nature and extent ot tbe 
right oon~erred and tne liabil1t7 1mpoae4 
are rised by the Conatitution 1t .. lt, ao 
tba t t hey can be determined by an enms na
tion and eonatruct1on or ita terma, and 
there ia no language indicating that the 
aubject 1a re.te:rred t o the legialature tor 
action.• 

The oourta of thia atat e have l aid down the rule tor 
oonatruotion 1n th1a particular 1n the caae ot Sharp v. Na
tional B1aouit Oo •• 179 uo., l . o. 563 1n t he following lan
guaget 

"A conatitutional provision may be aa1d to 
be "lf•execut1ng if it auppliea a aut1'1• 
cient rule b y means ot whl.ch the right gi
ven may be enjoyed and protected, or the 
dut," 1mpoaed may be entorcedJ and it ia not 
ael.t-exacuting when it merel7 1nd1catea prin
cip~es. without lay1n~ down rulea by meana 
or wb1oh tboae principles m&J be given the 
.force of law. (Cooley ' s Conat. Lim. (7 Ed.). 
P• 1.2l...) " 
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OUr queation then 1a, does the first purt or the con
atitutional prov1a1o~ under discussion auppl y a rule by meana 
ot which tho r ight given thereby may 'be enjoyed and uerc1•edt 
Thnt p tirt of the const1tut1on&l prov1a1on gran·t a the right or 
power t o tbe circuit judge or another circuit to hol d a term 
or part of a term ot court in another circu1 t when there 1• a 
vacanc,- 1n the office or judge of aueh o tb r circuit. How
ever, that part of the eon at1tut1onal provis1o ~ doea not .. t 
out any rule or method b}' means of which t hat right or power 
ma.y be exercised. There are a large ntaber of o1rou1t judgea 
1n the St ate of M~aaourl. rr one of such judgeq should 4~, 
Wh1ch one of the ot her circui t judges of the atilte can exer
cise the power granted b7 aa1d constitution 1 provia1ont Shall 
1 t be the judge ot a next adjoining c1rcu1 t, or could a c1rou1 t 
judge from a far diatant corner of the atate appear upon tb 
acene and proo•ed to hold court 1rl the oi rcu1 t where the vacancy 
exiata? Ia 1t left merely to tbe d iscretion or w1111ngneaa o~ 
the o ther judges aa to 1tbat}l.er one of them aball bold court 1n 
Uhe circuit where the vacancy exiata' Suppoae aeveral or the 
other c i rcui t judges or t he atate Should arr1ve at t he c i rcuit 
where the vaCfUlcy ex1.ata and 1na1at upon their right to hold 
court 1n that circui t . In the latter caae, which or the judgea 
could actually t~ld the court! 

Yle have suggested t h e foregoing queet ions to emphaa1Z.e 
t he tact ~ t the con.titut1ona1 proviaion does no t set out any 
method by wll.ich t.he r ight gran ted cau be enjoyed. That part o~ 
the conatitut1onal provi sion evi dently req,u1rea enablin g legia
lation b y t h e Legi~lta t \.lre to put 1 t int o operation . It woul.d 
be within the provL Jce ot t h e tegielature to aay in a caae where 
a circui t judge dies how another circuit judge ahoul.d be called 
in or designated to hol d oourt 1n the c 1rcu1t where the vacancy 
exiated.. The Legislature . bas not pasaed any such enabling legis
lation. and t he r efore. the power granted to o thor circuit judgea 
in auch eases ca.1not be exel"oiaed by them. In t he oaae ot Cowart 
v. State, 111 Pac. 672, t l e court wao considering a conatitutional 
p~oviaion or t he State of Oklahoma ~oh rea d s a a f ollowa1 

"In t he event any judge shall be d1a
qual1f1ed for any r aa son from trying 
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any caso in hi s distri ct , t h e par ties 
to s ...tof .. case may t.t .;rc e upon a judge pro 
t empore to t ry t ho sm..e , anc.. if s uch par
t :lEJ e caunot agree , a t tho reque s t of e1tl.e r 
party a jua-e pro ~empore may be elected 
by t h e ~..~embers o! tho &Ja r of the d1.str i ct , 
preecmt at such t brm. lf no e l ec t i on for 
juube pro t pore &Lull ~e b a , t Le ~hiet 
Justi.ce o£ t L.e s t u. t.e sl .. ull desi ;nate BO::le 
other aistr i ct judJe to t r y such case. " 

In d1aoussing said prov1s1 >n the court said, l . c. 6741 

"In our opi tLm t e hol ding of BLlch an 
eloc ti..J.u neoe oaitatea tl-~.o provision ot 
some method of vo "1n~, ot cru1vass1 tg and 
t abulating t lLe votoa cast, tmd of declaring 
and recordiu~ t r.e r esult ; anu t he votes 
must be canvassed and t h e r esult determined 
a nd decla red b y sor..e por son or perso n s desi g
nated b 71 law. I-rovis:l ,,. must ;:,e d~ .for the 
time and place of hol ding t he elect i on , and 
t he noti ce t o be ~iven tne r eof J ~nd s~e one 
r.;.ust be vested \11 t tauthor1 ty to t.erm1ne 
who is e nt itled to vote. in such e lection . 
But t h e Conati t ution makea provision ; ·or none 
o~ tl.e se matterb• It merel y decla r es that at 
tho r eques t ot e ither pt..rtj a. judge vr o tem
pore may be elected. lt does not provide the 
machinery or procedure for hol ding ~he elec
tion. It oontui as no provision t ·or noti ce to 
t h e bar of any other peraon or the tin.e and 
place ot holdin~ 1~ ; no provis i on insuring its 
f airneaa. rogulur~ty. and l egality; no provi
sion insurin~ t he c orrect decl.arar.ion of the 
r esul t . fo recor~ i s required to be mnde or 
kep t , and no poraon io authorized or empowered 
~o de ter.mine and doclMro tho r eaul t . ,i t hout 
a roqu1,•e:m.ent of n o t ice t h a t such an e lection 
is to bo hold and t l1e t i ;le thcreo.f, with no 
method of voti • provi ded for , with no per son 

\ 
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designa t ed t o oo 1duct t ho election and 
t o pass upon ano dete r.m1no t he r ight of 
any person t o vo t therein , no one auth
orized t o de c lare the r esul t , no r ecord 
r equir ed t •> ue made , no mi nimum 11m1 t as 
to t he number whose par t i c i pa t ion may con
stitut e an e l ection, no pr ovision as t o 
whot l. e r a mere pl urali ty or a major ity 
vote is requ ired to e l ect , a nd no r e s t r l c
tion• upon the ri ~t of t l e inter est ed at
t or neys to pa r ticipate therein , all sorts 
of rrau~ and wrongdoing coul d easily be 
per petrated 1n an attempted o l eeti on , and 
t he appell a t e court cou l d have no means of 
telling ~nd no rul o for determinin~ whe t i r 
tile elect ion was f a i r ly , lwnestl y , and l e 
gall y co ,duc t ed , and whether the par son who 
pres i ded a s &pecial juGge i n t he. t r ial was 
i n !'act elected. An unseeml y scramble f or 
adv~n tago in tl~ e l ec tion might easi l y en
suo J una oue side or t he o tlJer , by ~ploy-
1ug t hr e e or four attorneys , might by t J. .. e 1r 
vot e s control tl•e olect1on t~.r.d place on the 
be. tch as spec:..al juo.ge an U.rlfi t . i ncompe
t en t , or parti s w1 per con . In our opini on , 
by every dec l ared t e ot , t hi s pr ovi s i on i a 
not self - exe cuti lg . I t ~rants t he power 
and Cr eateo t ho r .J.ght t o . elect ll S p()C .lal 
Judge~ but i t pr ovides no means or pr ocedure 
by wluch tho power may be oxorcised or t he 
r ight en f orced or pr o t ectedJ and tho provi
s i on of such means a nd irocedur e i s neces
sary t o c1ve it e r feot . 

By s L .ilar r easoning we think that t he r irs t part of Sec
tion 29 , Art i c le 6 of t~e U~s aouri Conati tutio ~~ants a power 
and creat es a r ight 1n other c1reuit judge s of the s tat e t o 
hol d court 1n a c i r cuit wber o a vacancy exi sts , but i t provides 
no meano or procedure by which t he power may be exerc i sed or 
t r e r ight enforced. -Therefore , such moans anc procedure must 



. -· 

Ron . Roy w. McGhee July 26 , 1938 

bo suppl ied by l egisl a t ion before the cons t itutional ~ant 
of power c~ be exerc~sed. 

1t i s to be noted t ;.at the seco . .id part of t l.e consti
t utional pr ovi sion be i m; c o u s 1dered provi des t hat t he judge 
of any cJ..rcul t may ca l l in the jud::;e of Wlother c i rcu l t to 
ho~d a term or part of term of court. That 3rant ~ the power 
t o such other c i r cuit judge s and a l so provides a means or 
pr ocedure ey whJ..cl.i. such pQwer may be exer c i sed. Tha.t part 
of ~le consti t u t i onal pr ovision i s therefore sel£-executi ng, 
and such was t he hol ding of the court in the case of State 
ox r el v . Higbee - 43 s . rJ . ( 2d ) l.e. 827 in t he .followi ng 
l anguage& 

"That part of the section au t hor izing 
cir cuit j udgos to hol d court i n o ther 
circuits under t he ci rcumstances men
tioned, if r equested t o do so b~ t he 
regul ar judge. is ael1'-en.foro l ng . n 

It is t o be noted a l so t hat sai d COt1 Sti t u tional pr ovi
sion provides t hat i n any case where t~e j udge cannot pr eside 
t he Ooner~l Asamnbly shal l make such additi onul provision for 
hol ding court as may be f ound necessary. Tho Legisl ature r.as 
pa s sed add~tional pr ovision s t o cover such cases a s wil l be 
seen by r eference t o Sec t i ona 1942. 1943 , 1948 , 3649 and 36~1. 
R. s. Mo . 1929 . However, t he Legis l a t ure bas no t seen fit to 
make any pr ovision for t l lO exerci se by ot her o1rc • .dt judgea 
of t he sta te o£ t he right granted t hem by t he f'irst part of 
said consti tutional amendment and in the a bsence of such en
a bl ing legisl ation t .tlere is no we.y by which this right can be 
exerci s ed . 

CO i>~CLUSIOtl 

I t is, t herefor e , ~le opi ni on of thi s of f ioe t hat 1n 
case of the death o.f a o1rcu1 t judge , t he ju, ge or another 
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circuit of too state cannot hol d court in the cir cuit of such 
deceased j udge during t he vacancy caused by t he death or such 
judge . 

You~s very t r uly 

LA.<H.I H. KAY 
Ass i stant Att orney General 

J • W. Bul<"FJJ'G OU 
(Acting ) Att or ney General 

F.HK/w 
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