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Ron. John H. "cNatt , 
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Claytun , o . 

D or Si r: 

r o ucat tor vn opinion hu b 
rro .. you unctnr c1a~c or n cet'\bor 0 6 . 1936, 
1a 1n tbo f , llowlng t er : 

" 1a 1a to ask your op inion on tho 
~ueat1on ot wbothor t he JUstice or t h lnaoo 
or t ho const able ahould b t h o C\.at od i an ot 
the t oon that are received by v irtue ot 
c r1 !nal or o 1v11 prooeaa . ~ 

?'~ 

·e n Gdvlaea t t unde r t he recent reocljuot-
ment or to ;11uhi pa ln Rt . I..ouia County that t l1 popula.st1on 
ot t he a all ttat t ownah1 p t 10 1n at t ho p ro sent tiJ:lo 1D 
tlJl r>r o 1 otoly ·i , ~'lO oraona , nna that t h po ulution or 
t he l r or.t 1 · , 'roY.1 at. a t y 61,000 poruona • o t hot none 
ot tho crticlea or aeat1onn arply1 to Juat iooa ot t l.e 
penco or conatobloa in tm hipa haY1n lnrgor populct1(Jn8 
than thnt ot t ho lureent 1n .;;t . I.ou1s County would non bu 
apn liouble . ond t ber c toro t b. >vorn1n atatutua :ri l l be 
the con r 1 atututeo on thia aubjoot . In or ocr to ~aku 
t he aoor e or t.h l op l r. l on r r o o l c.r , 1t r:u#y b r er.wrko 
thf t ~:e l: v b n un blo to t1 nd ony att t-ut s prov l <ilJJB 
tor t ho p t , ont or non 1 dir otl) t o Juotloea ot thu 
;JOe co . ana t lu t n t.Gv t our. . nur.: r· ue atututca rtHl\• lr
lns }Jay nte to bn uc to oonot bl a , cnu thut t h ro 
will bo r. t out belen th Be nootlon , t h u t o be 
tollow ct by o rto1n !.nt orcmcea un ~ 6 nerol i ro oeltlon: 
de4uc1blo trom tho statutory ache~ • 

R. s . o. 19 • aoc . 11170 , g·)yornln · ron 
ot o!'t lcura , ,furors o r.<l ;1 t noa e o , p rovldoa tor the c r 
t 1r icct1on and c1el1v rJ or t e b llla "to the ehorirt or 
ot her orr leer or t ho , ro c r o nty cbur by lr n , t tb 
thn aer~ioe <>r oxoc ut lona , ho shell rooeod torth •tt. 
t o collect t l aa ; • ~ • • unt 1t on ouch otticer 
shull no l oct or rotuoe t-o lovy nud coll ot ucla t coa , 
or vO 1ln.J ov r t h · onoy oolleot.e ll t hereon t o t he _. arson 
entitled t horoto , wi thin thrnc MOnt hs tJttor. ouch tee 
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b • ll ahall huvo boen d<" 1vor o'1 to 111m, tho court lh"' ro1n 
ouch to .a uccruod ah£&11, UJ.. On te & 4ayo pr lY1~• notice 
5ivon to auch ottic er , on notion , ont e r u Ju~ ont s ulnat 
him nnd h1n ournt1eo t or t he aoount ot the t o bill , 
1 nte~ot o:oi<l coe ts th!'- r <" .a . All proY ·.tJ ione ot tl. J a 
aectiun o . .:mocrn ir){; the oollcot1 rm ot t oft b1 lla s ha l l 
f• l•o nr- ly to r ea b11l r.i 1s aue4 by .Juat1ooa of t h o e ooe., . 

Section 11009 provluoo a tollowB: 

"JUatiCOO Of t tG p8UCO M J i f. GUO too bill 
t or nl l aenioea randorod 1n t heir oourta, ontl 
it t h ors~n chnraoab l o a~ 11 no lact or rotu•• 
to poy the tmount tharoot t o tl o c t> t t eblc or 
m"oper ortioor , u 1 thin t nt y day• Gtt cr t ho aamo 
shell hAve benn dc :-nnded b~ such ottioer , he nay 
r:nd ah ll len auoh teo billa on t he c oodo and 
chattel• of ouch ero n , in tho na ,e nannor ond 
'71t h 11k., ottoct as on a t1er1 taclaa. " 

~8 t o t i res 1n or1~1nnl prooeodinga botore 
ju nt!oes ott~ p~ooe , 8 ot1on 34. 6 prov1een t or t~e 4e11vory 
by the justice b tore whom lY O<XtY1ct1on oay bo had to 
t ho county t r ouAuror o ·td clerk ot t ho county court c 
~tate- nt ot tl':o ount ?f the r 1noa cncl return day ot 
th execution , " !'.d t}'\o "1'\G ·e or t ho oortot obla charged 
with tho co l oct ic n t hcrcot ; an t t county trounuror 

hall ch . rgo th~ conat bl wi th t he amount ot ouch tine , 
and unlo. s t ho o be pal< i nto the oounty trooaury on 
or before t he. r ( turn d y or th o.JXocut1on, t h county 
court ah~ll, ot their ne xt torm, t on day noti ce bolns 
gi n t."l t ho 0 7\stable in dat tJult und h lo aure t1e a , 
rend r j ud{gilent egalnot t h t or tho .ouot 4ue * • " 

s eat 1on 2104 prov1do:s thbt "on c cob una 
tho jWltloe oholl 1n4orso t he or.10unt of t hu pl c1nt1tt•e 
4ooond , with t h coste t hat hcv eorue4; one 1t the 
dofendtont shel l pny t o tho ott1our aorv1 tho su:amono 
. e c:-:ount clot d ond c eta , th aurmona nh&\ 1 be 
roturned u ont1st1o4 • * ... . 

I 

Soot ion 2201, Pr' V1C& ln6 thct a ny paroo n h -v i n 
o bon(. , no t e or uccount on wh lcb ho 1she nu1t brou 1t 
IUD}" f' l Oe t he 860el i n t ho b <l s of tl1e C()!lat.oblo ot t he 

r oper townrthlp tor suit , JTrOYidoa turther that "'11' the 
oons t uble reco1Yo t sc ~onoy on auch bond , not e or occount 
before aul t 1 brou ht , ncl t a ! l to 1' y 1 t over on de ond , 
or t~1l to br1n• auit, nl1 roby o.ny loss 1 auat 1nod , he 
anct h1r. aurotiea s h 11 bo liable t horeror on hla otrio1a l bond" . 
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ct ion Z202 rov1 ou ~;hot it "the dotcndnnt 
poy to t l1u conat ·blf' t he tul:t nnount or t !.e cloln, with 
the toeo t or collec tion ond t ho coats thich have t hen 
occru d, the c onst ble ehnll oort1ty tho o to the 
Justice , on t h o suit s hall be 41acontlnu..,". 

s eotion 2286 vrovld a thct it the defendant 
nkos ~u~ont under ec t1on 2202 t o tbc conetablo, ond 

~ laint1tt C'nt1nuos to proaocuto ond fe'ls to recnYer 
jud~Jr.lnnt t rJ r n 1 racr amount , pla1nt1rt shell pay coats 
ccruinn crt r nuch paymnnt t<) t ho aonstablo . 

noction P31G pr ovi de thct executions in 
Justice a~urtB alnll te directed tn t l o co~atnble ond 
Hthat it ahul1 be ~o duty ot t ho conat bl , t n onoo tho 
a~ount ot ooi JuCumont, or AnJ per t tl~roo~ ahol l be 
colloctod b otore t ho return dny ot ouch oxocutinn, t o 
p y tht same ov, r to t ho party ntltled theroto" . 

Gcct 1on ::>32~ J;·~o'V'1<loa t h3t t ho oonstubl o , 
ettor aalo und~ r a j at lco oourt axocution, "shol1 , 
nfter docluot inc c >ats, ., y t he mnoy OV(lr to t he por ty 
ont1t1 oc thereto , n '1•l '"aka r t urn or such oxeout1on ao 
t~rc nbetore nrovldod" . 

Soot 1on :>3.,8 • rov1ctta n tollo;~s : 

"Tho c on tablo ot t ho to-.mahin allal l 
receive all '~'lnoy t hat mcy be dndurotl to h1a 
l n yuy-:ont or Any jud cnt, obt ained boforo a 
j u t1oo ot t he oaoe ot nuch township , on4 ohull 
Bive t he poraon t~ayin t to oo e o receipt t here
tor , in \lll1 Ch aha 1 be epoc1f1od on. whut account 
th av~e wno pa1<·; an<l t ho OT ot1t shall b o 
vo11t'1 aeuinst t ho tuoc,nent , anc , upon t he roduc
tion t o tho justice or t ho rec~ \pt t horotor, 
ah• 11 be cr <t ited t be ro 1i th. Tho ~'ers .n ontitlod 
t o t t.c r::o~ey ,,n (1 a w ll t nv t ho like r tlt'edi 
auolna t t h constable and h1 a ourot1ea r or tho 
rooovory tbnr no , os lt such JU07 h~d bee colloct
ed b y t ho cot t ble ~ axocuti ~n . " 

Soctl on 23"'t pr ov1<Jea B fQllowa : 

"Pt ~ c-nt. t CJ Jus t 1oo not voli,t ' u lnot 
Juclr;:ont.- o . c..;.-o"lt ot -.on;;: u on c ude ont , 
m t tt ~..o t be junti oe o1 thor bntor" or ft r eJ(e
oution t l e re~. •• , , a '1oll bo va1h1 es 1nat auoh 
Jud ment, or cr edit ed t t1c roto , unleaa pnld 

• 
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with t he oc.m aont ot t ho pera n t.o • hom the aa· .. 
ia due." 

sect i on ?.330 , covor n1'1G pr oo eod1ngo enainat 
., con .. teble end hi o aurotioe. pr ov1c1o tor t h r 11cb111t7 
wher o t ho oonstebl "hoa t~!lad t o hovo • noy by h\Cl uoll eot
cd on eiteout lon or t o bi l l botor e t he .Juatlce on tl~e return 
d y thor eot • r oeciy to be paid ~ the pe r sune nt i tlod t ).o•cto" 
ana wher o t he con table "has t o 1lod to pny or dolivor • UJJ n 
de and or t he J rty entitloc. t h r oto , .ronny rooo1ved by h m 
on Ju .g.."lent or ~n do~and lo. oe4 ln hi s banda t or col l oot l on , 
e.n • t or ... t c 'l 1 r.a s iv .n hies rocoipt • or JS>ney or pr o arty 
r oe!v~d in ursuanoo o f any ot the t~ovloione or t l1a 

r ticle . .. . 

Seot lon 11749 r qu1ro a o•or y constoblo t o n ive 
bond t hat ho t•111 "poy c.ll onc\y rooe ivod by h1 bJ virtue 
of " in ott1ce" and section 2:5SJ prov1oes t llc • thod bJ which 

rorty a irlevod ~Y :;>rooo~c1 a o1not a cnnatablo end t ho 
nureti • on ~·• bond . 

t:·aot l en 117:59 r oqulr.,a aYor y conatoble t~ re 
ce i ve and r e ceipt tor ny oln im t endered h f'or co"lootlon 
w1~hin hl s jur1ad1ct1on. end pr ov ides tha t ~such onnat~ble 
n 1f ~.i.a aurct1ea on h! a o ~f1o1ul bond aholl be 11eble tor 
t ho ~ount which · ~y be colleote~ by eaid constable on . euoh 
ol ai11, whet her t ho samo bo C'l,1 ootod by prooes a or ot.h~rwlae" . 

Ao ata t E d obOYo , ''G have toun no o 't8t1• 
t u t1ona l or a\atutory prOY1 a1 n r equiring a Juatloe ot t he 
pt:tlce tc. : ··e a bond or authorlzins u Juat1ce ot t he oeoe 
to eollect. eny ;ney ( xoept hla own o enaat l on a allo 4 
b7 law) . or provi~i~ t or thft p ment b y any orson to the 
uatioe ~}o ~eaoo dlrootly ot any ney. In vi~w or 

t l t act t hat c on tables are undor bond ano t hat t h ore oro 
nwuer "ua ata tut ea p rovidlns t or t he co l l oot1on by til 11 or 
pt~ynent to t het'l o r raon y t or ver1oua ooata • • fu v nta ond 
tine • i t would a o t bot our atotutory aoho. o nnte l otea 
o .notabl oa and not Justice ot t ho : oe oo bol t he oua
tod l ana ot all n nle a c o:\1:, t ••rouah t heir courta . Undor 
senerol pr1no1plea of' ata tutory oonatruct1on , l t would ao a 
tha t t h la o na t r \ ctlon i not nn ly lntunded by thu atatutGa 
t h aolve a . but 1n 1 e l lecl b; t h taot that auoh a oon
a truotlon ould turn1oh protection r or t he pro >er coex>untlna 
ot t hcoo mont a by a n ottiolal who 1 under a bond, whcreae 
t he othor oonetruct.ion ~ulc\ r.ot furnish any auoh ~ rotoot ion . 
I n t ho oaae or ata.t tiX r o l i..antine v. Otat Doer <l ot Hea l th, 
334 uo. azo. en s . 1. (e ) 963 (1033) t ho court ealda 
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"It 1oy ho consitittre~ tr1 t e to ftG01n obnene 
t hnt t he J·rlmory and tu•1d a untal purpoae 1n statutocy 
conatr tlOtlon 1a t o uooertoin ttnd slvo et reot t o tho 
log1alnt 1ve int e1t nnv _rtholoos such 1s alwoya t ho 
ontl sousht anu t !1o n\C..1 r nus rulos t or t ho 1n t orore
tut1i>n or c rmstruot1 .n of stot uto!J ure aroly oit o 
i n the quest . Bu~ 8\.0b rule: s sh l d not b o so bp-
~11ftd oo to roatri ct nr confine t ho o erot1on nt o 
ntntute ui t hi n narrow~r llc1ta or b,uftds t han ~1-
t ast ly 1ntende/i by tho Lceisl nturo and wt.et nvr t 'lo 
.,~mor construction ot a statuto cbould be stri ct r 
liber a l 1t oorta!n\y aho ld bo auoh oo t o otteotuato 
t l.c obYloua pur ,oso ot ita onact:lon~ ent'l tho uvi4ent 
loelsltst1ve 1nte'l t nororonco ahould be hod t o t he 
policy adortod b y the .eg1~1 tu·o tn rt to ·~nco to 
the ot.b jt•ot-mnttor , tl1a objoot, ot t.l c. attttut e , o.na 
t he 'llaoh ler 1t str !ke ot or • P-ks to l' rn•ont , t.a 
wel l a t h .. r t;mecy ~roYiaed. " 55 r.: .( ~ '- ) r:..~ (lt ~.~ ) 

v,e hevn ·o no att a:npt 1n t l1 la op inion l#o 
&n l nto t be mot } ot t <~oountins 1r":> ... ood by la~ on eonatablea 
t or t ho tlcyment of co:'lioa reoe1ve<l b y t hf!lll to tho porsana on
t1tlod thoreto, t his oni nlon bolnG oont'1ncd to ~he qUttatl '>n 
ot' t ho person t o who~ t ooe or Dney should be va1d direct ly 
ln t he f irst inato. ~ce, oslde trom u.ny quoot1on ot t holr eub
ee(lUont or ultimate u1spoa!. tion . 

I n cone l uo1on, 1t 1s ur or ,,n ion that a 
ccnatable. and not o Ju t 1oo or t he ;oaoo, is t ho cuatodion 
« t he t oe a rece1•ed ln 1-helr court by virtue ot o1v11 and 
cr i m ncl prooe ea, and t l,ttt lt. i s t ll'l constable woo must 
occount t~r ouch toea to t lte per son or· pereoos entitled thor rto . 

.tPPROV D: 

.J. ,g , TAYLOR 

Very \ruly JOure , 

n :AHD u. LaJJ R , 
ASslatnnt Attornoy Gonoral • 

(Acting) Attorney General 


