
S · · ~.1.-nL S~ClliirY: ( 1) Moneys paid by employersuni". :- a s~~ate un
employment insurance law a ... "e not necessA.rily "state 

UNEI:iPLOYl/..iNT I N- funds" within the meaning of Art. IV, Sec . 43, 
~UH~C~ : Const . of Mo . 

(2) Such mandatory payment is not violative of 
t he " due process" clause, and ira tox is for a 
public purpose. 

J anue.ry 7 , 1937. 

l Fl LED 
Sen tor Al1en ~~-eynolds , ~ 5-/ l -Cha1rmsn , Social Security Committee , 
J ett'erron 01 ty, L:issouri . 

Dosr Sir: 

~e have received your request of recent date for 
an opinion, which reads a s follows: 

"Is an amendment to t he issouri Constitu
tion re~uired to ~et t he requirement as 
set forth in ~ec . 903, ~aragraph 3, 

r ~itle ~. of the bederal Social Securi ty 
ct, that all money r eceived in the State 

unemployment fund Ilust i llll!lediate l y be 
paid over to t he 5ecretary of 'the r.rreaoury 
to t he credit of the Une~loyment 'frust 

, :Fund?" 
I. 

As above stated , See . 903 , Title I A, 1ederal Social 
5ecurity Act , reads in part as follows: 

"All 1uoney recel ved in the une1:1ployment 
fund shall i~ediately upon PUCh r eceipt 
be paid over to the 5eoretary of the 
Treasury to the credit of the Uno~ploy
ment Trust Fund established by section 
904 . ft 

Sec . 43, Art. IV, Constitutir n o! kts~ouri, re~ds 
in part as follows : 

"All revenue collected and r-~oneys re
ceived by the St9to fro~ anv source 
"~thatsoever sball ~o into the tTeasury , 
and tre Ge .... e:ra l .1-ssembly s hall bave no 
power to divert t he s me , or to po~t 
~ney to be dra~m troo the treasury , ex
cept in purs u3nce or r erular appr opria
tions n..ade by l aw." 
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Sec . 15, Art . X, Constitution of hlis' ouri , reads in 
part as follows: 

"All mo:--eys now, or at any time here
after, i~ the State treasury, belonc ing 
to the ~tate, shall , i~ediately on 
. eceipt thereof, be deposited by the 
~ reasurer to the credit ot the Stete ror 
t he benefit or the funds to which they 
respectively belont. , in such 1·ank or 
banks as he may , frou time to ti~e, with 
t he ap'1roval or t he Governor and. Attorney
General, select . " 

Sec . lQ, Art . X, Constitution of ~issouri , reads in 
part a s :follow· : 

"No ~oneys s~all ever be paid out of the 
t reasury of this State , or any of the 
funds under its manar ement , except in 
pursuance of an ap~ropriation by law; nor 
unlee~ such nayment be made , or a warrant 
snall have issued there~or. " 

It v'i 11 be noted ti'.at t ere is en apparent confl1 ct in 
tbe Fede~al Act and the ~issouri Constitution in that t~e redersl 
\ct provides thPt t~e coney collected must be naid 1~-~ediately 

- into the Federa~ ~ruet Fun~ , wh1le under the Constitution the 
t.issouri ~revision states that "all revenue collected and noneys 
received by the State fro~ any source whatsoever" must be paid 
into t he treasury and be ap~To~riated by law~ 

The ouestion comes down t o whet~er funds collected by 
t he S~ate from employers to be paid employees during a period 
of unemployment are state funds within t he meanine of the con~ 
stitutional provisions , so that said funas must go into the 
treasury and. t hen be appropriated out ·by law. 

See . 4~ , Art . IV, Constitution of wissouri , was interpreted 
in State v . Board of rlegents , 2~4 s. \1 . 698, 1 . c . 699, when the 
court en bane , spealdnb t hrough Judce .... alker , saia: 

" • • • By r evenue, Whether its r.1eaning 
be rr.easured by t he ceneral or t~e legal 
le%icographer, is meLnt the current 
inco~e of the s tate fror whatsoever 
source derived which is subject to ap
propriation for nublic uses . -hie 
current inco .... e may be derived from 
various sources, a s our n~eroue statutes 
attest , but , no matter fro::. "lha t source 
derived , if required to be paid into t he 
treasury , it becomes revenue or state 
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money; its classification as such be
ing dependent upon specific legisla
tive enactment, or, as aptly nut by the 
respon~ent, state money means money the 
state, in its sovereign capacity, ia 
authorized to receive, the source or 
its authority being the Legislature. * • *" 

The above i s a definition of "revenue ", as was noted 
when the definition was quoted in State v . Hackcan, 282 s . I . 
1007, 1. c . 1011. However , the definition and rules a re e qually 
applicable to t he phrase ~coney receiTed by the Sta te from any 
source whatsoever" . hevenue is said to mean "current income 
of the state fro~ whatsoever source derived. • • * Thi s current 
inco~e may be derived fro~ various sources . " The difference 
then is tha t revenue is current income , that i s , inco~e re
ceived each year, 1vhile "r .. oneys fro .... any source whatsoever" 
applies to sincl e or sporadic receipts . Both nust be received 
by the State before they beco1ue state funds and t he authority to 
receive t hese funds must be given t he State by the Legisla ture . 

The rule seems to be that state funds , 1 . e ., revenue 
and money received by the State , must co into the treasury. 
It is the intention of the Legisl ature t hat ~ust be looked to in 
determining whether any fund is e state fund . One or the surest 
i ndications , on the part ot the Legislature , that a fund is to 
be a state fund, is that it is required to be ~atd into the 
treasury. Even then , if the fund is not eubject to ap~roprintion 
for public us~, it i ~ not stat ~ ~unds . The Legislature must give 
t~e State authority to receive ~uch funds as st~te funds , and if 

· the intention of the Legislature "s t"'nt th+"y e.re not to be 
s tate funds, end there are no other constitutional inhibitions , 
t hen the funds do not have to ~o into the treasury, nor be an
propr1ated out by law. 

This view has been followed in all the L.i esouri cases 
wherein t he question has arisen whether certain funds should be 
paid into the treasury and whether funds already in the treasury 
must be appropriated before they could be used . 

In State ex rel. Stevenson v . Stephens , 37 S . ' • 506 , 
money and securities were deposited with the State Treasurer by 
investment companies tor t he protection of investors. The ques
tion arose whether t his uoney could be paid without a warrant 
and appropriation. 'Ihe court, a .. ·ter citing Sees . 15 and 19 of 
Art . X of t he Constitution , said: 

~It is ~anifest that these provisions only 
appl y to money ' belonging to the state.' 
The ~oney in question, trough it was de
posited \~th t he treasurer , we e for the 
specific purpose of ~aking good t he security 
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intended for the protection of t hose 
dealing wit h bond investnent conpnnies, 
and v~s not money belonging to t he st a te , 
~~ thin the neanine of t he constitution. 
The securities , whet her in noney , bonds , 
or notes , are held by the t reasurer in 
trust, not fo~ t he use or benefit of the 
s tate , but for t~e pr otection of those who 
m~y hold the bonds, cert ificates , or 
debentures of bond investment con~antes 
which are unauthori z ed to sel l s uch 
securities on t he 9ar tial payment or in
sta llment plan. * • * It i s clear that 
the legislature did not i ntend that the 
money or securities deposited should be 
paid out or returned under the regula
tion required in payins out the public 
money. :c. * "'" 

Sec . 503? , .rt . B. 1899, provided t hat 111embers of the 
board of examiner s for barbers should each receive ~3 per day and 
necessary traveling exyenses, which should be paid out of any 
money in the hands of ~he treasurer ot the board. ~~ether t his 
was i n conflict with Art. IV, ~ee . 43, was r aised in Ex parte 
Lucas, 61 S . ~1 . 218. The court held t he. t the contention was not 
well founded because •'Sec . 43, Art . 4, applies only to tloney 
provided for end r e ceived by t he State . ~1 e fuoney authorized to 
be collected under t his act i s not state revenue , but simpl y a 
provision to make t he board of examiners self- supporting . " 

A similar situation arose in State ex rel . Kerster v . 
Backman , 264 s . ·.i . 366. However , i n this ca se the statute in 
question provides that the fees collected should be paid into the 
state treasury and t he examiners pai d from that . The court held 
tha t the money t lUst be appropr i ated beca use 

"It is mani:test t hat the intent i on Q!. 
~ Legislature in placing the funds in 
the hands of the state treasurer was , not 
only to provide of~ic1al information as 
to its disbursement , but to k~eu the ex
penses of the de~artment within the limits 
provided by the Legislature. The Legislature 
mev be presumed to have had the constitu
tional r estri ctions in mind when they 
passed the act cr eating t he fund . " 

The r ight of e col lector of collatera l inheritanc e tax 
to retai n his fees from the money collected, and before sending 
it in to the State Treasurer , wc1s questioned i n state ex rel. 
Curators v . walker , 144 s . . J . 866. The court stated that the liberal 
construction of Sec . 43 , 1~t . IV was not to apply, and it was tbe 
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intenti on of t he Constitution&! Convention th~t t hes e fees were 
not state funds , beceuse such pr acti ce had been t he custom when 
the Constitution wus adopted, and 

"The convention rhi ch framed our Con
stitution was compos ed of men ho knew 
what the l an on this subject then as , 
and i f t rey bad understood t hat this 
coct i on was liable t o be construed us 
appl yine to t he payment f or services render
ed in collecting the revenue-, they \'10uld 
doubtless have made some ~revision to meet 
that condition, because payment f or such 
services out of the funds before they were 
pa id into the treasury h&d al ways been 
allowed ~ statute , and also becauseTt would 
naturally impede or hinder the state in col
l e ct i ng its :cevenue unless such payment s were 
f' O a llowed . " 

In Stat e ex rel . Clerk v . Gordon, 170 J . !. 892 , it was 
he l d tha t there was a n appropria tion and art . IV, Sec . 43, was 
not viola ted . 

State ex rel . Thompson v . Board of Hegents , 264 s .w. 698 , 
has been refl3rr&d to above a.ld it i nvolves the question whether 
insurance r e ceived due to tht1 fi r e in a college bulldill€ had to 
be pa i d into the utate Treasury by the Board of Reeents, or 
could be apylied Ly the Board t o r ebuild i nt; the structure . The 
court held: 

" In t he f oregoing dlscussion of the 
constitutional provision invoked by 
r el ator , ~e huve stat ed generally that 
no statute required ~ payment into the 
state treasury of t he monet here-m-con
trover sy , unu t hat-a-statu ory ena ctment was 
a prerequis ite t o such ~ayment and i ts 
r e ce i p t and deposir-O:Yhe treasurer to 
entitl e it , under t he Constitution, to be 
class ified as state money . a r evi ew of 
t he sta tutes in r el ation to t he ~t&te 
Teachers' Colleces is therefore not in
appropr i a t e as confirmatory of this .con
clusion. These statutes , so far as appli
cable t o the matter here under revie , are 
to be f ound in chapter 102 , art . 17, R. s . 
1919, as f ol l ows : " 
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Then are list ed the statutes, and t he court concludes with 

"Much space is devot ed in the lucid brief 
filed by the respondent to the nona.pplica-
t i ons to t he natt er a t i ssue or numerous 
other sLctions of the s t a tut es rel a ting to 
the management of public institutions a nd 
t he receipt a nd d i sbursement of their funds 
f rom wh&t ever source derived . 7ithout 
burdening this opinion t"i th their r eview, 
it Reems s ufficient to s&y that i n uone of 
theBe st&tutes , either by express enact-
ment or reasonable implica tion, does it 
appear tht.t i t "N&s v-ithin the contempl ati on 
or intention of the Lesislature that moneys 
r e ceived by t t.e manaci ng boards of educa-
tional i nstitutions in the nature of in-
cidental fees should , fiS a condition 
precede.~t to their use by the respective 
boardc , be re~uired t o be fir s t paid into 
the s~ate t r easury and appropriated there -
from by the Legisl ature. * ,.. * n I 

Final1y , in utate ex rel. UcKinley J:ublishing Co . vs. 
Hackman, 282 o . ~ . 1007, the status of the proceeds from license 
fee s rrhich were pai d into the t reasury ,-ere questioned . The 
court quoted the defi nition above fr om vt&te ex rel. Thompson v . 
~oard of fi e t ents and continued: 

) 

" I t i ..> not only levied b ., t he state but 
is collected by it and pai d directly from 
t l' e motor vehicle orners into the s tate 
t reasury . * * • It thus appears tha t 
not only i s the fund ublic revenue or 
sta te money, but is ublic revenue of a 
ver y extraordinary kind , l evied, colle cted, 
and held by the state f or two s t,e cific 
public uses , the major use of h i ch i s the 
payment and r etirement of str... te bonds . " 

__ There are many statutes in lli ssour1, the constitutionality 
of which has never been questioned , r e l ati ne t o funds_ in the 
pos session of the dtat e ~hich are not i n the t reasury] or, if 
they are , do not have t o be a.ppropriated out to be 11a1d, the in
t ention of the Legislature bei ll6 that t hey are not state funds . 

dec . 620, R • .::> . Mo . 1929 , r el a t es to the £scheat law and 
provi des that t he ~tate Treusurer shall hold certa in mon6ys in 
eschea t, nhich wil l be pai d out upon request of tl~ose v.-ho are 
entitled t o the moneys . 
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/'sec . 5303, R. J . ~o . 1929, provides ths t the Commiss ioner 
of ~inance shall hold all uncl aimed dvposits , divide nds and interest 
of corporati ons or pr ivate bQnks . Under this section, the Com
miss i oner holds the money himself, ~nd _uys dame out without 
appr opriation:] 

Sec . 5222 , R. J . 4o . 1929 , rel ates t o deposits unclaimed 
i n insolvent or clc. sed SLVin, s 1e.nks . These depos its are to be 
held by the 3tate treasure~ f er t he use ru1d benefit of the 
depositors and pa i d out on the claim of the::Jo depositors . 

Sees . 5704, 5 'l06 , 5711, 5761 , 5765, 5746, 5749, 5750, 
6084, '5936, 5802 , o808, .t . ~ . l.:o . 19L9 , prov16..e for the deposit 
of a l l securities by insur~nce companies with the Department ot 
In.Jurt.nce of th€ ..>'.,c.. te of .:.lissou1·1, 1 1h1ch a.eposi ts ur e held by 
the department b nd returned ·ithout ever hbving been paid into 
the Sta t e lreusury or a >propriated out by law) -

II. 

The question then presents itself whether a state un
employment co~pensation la~ ~ould be in conflict wit~ any other 
provision of the Constitution ot Mi ssouri . 

tiec . 30 ,- .art . II , Cong"titution of l'"dbs ouri , pr ovides: 

"Th"" t no person shc.l l be depr ived or 
life, liberty or propert;· without due 
process of lar •• '' 

Chamberlin , Inc . v . Andre s , 271 u. Y. 1, 2 N. ~. (2d ) 
22 , v-hich was affi rmed br a divided court of the dupreme Court 
of the Unit ed J t a tes, 81 L. ....d . 69, dealt r i th the iliew York 
unemployment insurance la~, and i n re, ard to the due process 
provision it said : 

"Whether or no t the Legisl ature should 
pass such a la~ , or rhether it will 
aff ord t he remedy or th~ relief 
predicted f or it, i s a matt er for f s ir 
areument but not f~r arr ument in a 
court of la~ . Eere we are dea.linr simpl y 
with tpe po~er of the Legislature to 
mae~ a gro~ing danger and peril to a 
large number of our fello~ citizens, and 
we 0an finc'i n'J thill(t in the act itself 11h1ch 
i s so arbitrary or unreasonable as to show 
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t hat it deprives any employer of his 
property without due pr o cess of la~ or 
denies t o hi m the e qual protection of the 
l a• ·s . 11 

While we do not pass upon the question of ,.,hether 
t his l egislation is a tf.tx 1o.easure or e n exerciHe of the police 
power, ho ~ever , if it is b tax , it does not vi olate ..>action 3, 
.fi!'ticle X, of t he Constitution of lv\issouri, 1•hi nh reads : 

''Taxes muy bo levied and col l ected 
for 1ublic purposes only . " 

a gain ~e quote from Chamberlin , Inc . v • . d.ndre.,s , s upra , 
and the court held: 

!lit i }; s&id thc..t this i s t3xation 
for the b 'nefit of a special class, 
not the 9ublic at large, and thus the 
purpose is es3entially private . The 
Legisla ture , af t er 1nvesti~ation , hos 
found the f a cts to be tJ·at those 't'Jhc are 
to r e ceive benefits under the act are 
t he ones ~ost likel y to be out of empl oy
ment in times of depress ion. 'fhe courts 
cannot investi r& te t hese f a cts and should 
not a ttempt t o do so . The brie.fs s ubmitted 
show that the class i f i cation or sel ection 
Made by the Legislature has fol lowed 
i nvestirati on and has sought to reach 
the reakest spot . ~erience mbY show 
this to be a mistake . ~o la. can a ct 
ith certe inty; it ~easures reasonable 

probabilities . ' Judicial inquily does 
not concern itself ~ith the accuracy 
of the legislati ve finding , but only 
~ith t he ~ueEt ion ~hcther it so l acks 
any rea sonabl e basi s as to be arbit r ary • 
...- t andard Oil Company v . r,rary::;ville , 279 
u. a . 582 , 586, 587, 49 ~ . ct . 430 , 
73 L. ~ . 856 .' ~. Jus ~ice rloborts 1n 
Borden' s l arm ?roducts Co . v . Ten 
~yck , 29 7 U. ~ . 251 , 56 ..> . Ct . 453 , 456, 
80 L . M . • " 



.. 

Senator Allen L~Reynolda - 9- 1/7/3., 

CCdCLUSIOU 

A positive a~d unqualified opinion can not be given 
by this department on any legislation yet to be enacted , the 
statutes in their final foro beine the only basis from which 
such a conclusion may be dravm. Ho~eTer , it is t he opinion 
of this department , since under similar circumstances the 
Supreme Court of Uissouri has held t hat certain moneys were 
not state funds because they were not intended by the Legisla
ture to be such , that ~oneys paid by employer s in the State to 
be used for the benefit of e~ployees during times of unemploy
ment may not necessaril y be "st"ltE' funds" •ri thin the rnel'ning 
of Section 43, Article IV, of t~e Constitution , esnecially so 
if it ~s mcnife tly tP e intention of the Le~islature that such 
moneys are not to be "state funde." . 

Such ~ndatory payment on the part of the employers ie 
not violative of the ''due nrocess " clause of the lissour1 Con
stitution (Sec . 30, Art . II) , and such a tax, 1~ it is a tax , is 
for a publ ic purpose as required by Section 3, Article X, of the 
Const itution of ~issouri . 

APPH OVEV: 

l<OY !...eli~·ThicK , 
Attorney General . 

AO : HR 

Yours very truly , 

.' Cv VJ:J:.L R . ru:: .• IT'.i' , 
·.Assistant Attorney General. 

• 


