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/" 80CIAL SFAURITY : Federal Act in relation to the Mlc.ouri
; Blind Pension Law.
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vecember 23, 1936

Hon. Allen kciheynolds,
Chairman of the Coummittee
on Social Security,
Jefferson City, wissouri.

Dear Sir:

#e have received your request ot recent date wherein
you reguested an opinion on the provisions of the Social
Security Act and its relation to the constitutlional and
statutory law of Lissouri.

In this opinion, we wlll restrict ourselves to &
ﬂkfreviaw of the Title X of the act which deals with grants to
s gi%teos for ald to the blind. This title under Section 1002

sets forth the requirements which the Stete plan must meet in
order that the State may receive the federal grants. These
requirements are as follows:

"(a) A State plan for ald to the blind
must (1) provide thet it shall be in ef-
feet in sll politiczsl subdivisions of the
State, and, if aduinistered by them, be
mandatory upon them; (2) provide for fi-
nancial participation by the State; (U)
either provide for the establishment or
desigznation of a single State agency to
aduinister the plan, or provide for the
esteblishment or designation of & single
State agency to supervise the administra-
tion of the plan{ (4) provide for grant-
ing to any individusl, whose claim for
aid is denied, an opportunity for a falr
heering before such State agency; (5)
provide such methods of administration
(other than those relating to selection,
tenure of office, and compensation of
personnel) as are found by the Board

to be necessary for the efficient opera-
tion ot the plen; (&) provide that the
State agency will meke such reportis,

in such form and containing such informa-
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tion, as the Board may frox time to time
require, end cowply with such provisions
as the Board way from time to time find
necessary to assure the correctness and
verification of such reports; and (7)
provide that no aid will be furnished
any individual under the plan with re-
spect to any period with respect to which
he is receiving o0ld age assistance under
the Stute plan approved under section 2
of this Aect.

"(b) The Board shell approve any plan
which fulfills the conditions specified
in subsection (a), except that it shell
not approve any plen whieh 1 mposes, as
e condition of eligibility for =2id4 to
the blind under the plan--

"(1) Any residence requirement which ex-
cludes any resident of the State who hes
resided therein five years during the

nine years immediately preceding the ap=-
plication for 2id and has resided therein
continuously for one year immediately pre-
ceding the application; or

"(2) 4any citizenship requirement which ex-
cludes any citizen of the United States.”

At the outset we wish to make it clear that this
opinion does not in any way deul with the sociologlical aspect
or the efficacy of the State plan, but only deals with the
statutes as they are now and whether they will meet the re-
quirements as set forth in the federal law. We are taking the
federal requirements up in the order in which they appear in
the h.ct .

I.

I%_ ssouri Act Bota orth the definition

"need" and the "Dl Tt is for the
Federal Board to decIae If these meet the

Tederal raguiremenfh.

It is steted in Section 1001, Title X of the Social
Security Act, which reades in part as follows:

"For the purpose of enabling each State
to furnish financiel asesistance, as far
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as practicable under the conditions in
such state, to needy individuals who
are blind, * * v

It is the rule followed by the federal courts that
@ statute should be counstrued so as to ascertain and give effect
to the leglislative intent expressed thereim. 4s 1t was saild in the
case of Ozawa v. United States, 4% Sup. Ct. 65,.67 L. Ed. 199,

"It is the duty of this ecourt to
give effect tc the intent of Congress.”

The intent of Congress, as stated above, is to help needy
individuals who are blind.

It is for the State Legislature to say what constitutes
*need" and this 1s then passed upon by the Federal Board.

Section 8893, k. S. Lo. 1929, states:

® » % % that no such person shall be
entitled to a pension under this article
who has an income, or is the recipient,
of six hundred ($600.00) dollars or

more per annum from any eource whatever,
or who owns property, or has an interest
in property to the value of five thousand
($5000.00) dollare or more, or who lives
with a sighted husband or wife who

has an incone or is the recipient of six
hundred ($600.00) dollars or more per
ennun from eny sourcé whatever or has
property or an interest in property to
the value of five thousend ?$5,000.00)
dollars or more, or who hes & perent or
parents, resident in this state who upon
the investigation of the commission may
be found toc be able to provide for the
rcasonable support of sueh applicant; * * *."

This is an expression on the part of the Legislature
as to whoi they deew "needy persons", that is, those who do not
heve incomes or are not the recipleats of the amount stated in
the statutes as above set forth., Whether suech & definition of
"ncedy"™ will be accepted by the federal board, this office is
not in position to state, but it seems very probable that such
a standard will be upheld.
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The same 1s true of the statutory definition of what
constitutes blindness which is leid down in Section 8894, k. s.
ko, 1929, as follows:

"No person shall be entitled to a
pension under this article who has
vision with or without proper adjusted
glesses greater than what is known as
light perception; that light perception
as used in this section means not more
vision than is sufficient only to dis-
tinguish 1light from darkness and
recognize the motion (not the forn)

of the hand of the examiner at a dis-
tance not greater than one foot from
the eye; and no person shall be entitled
to receive a pension except upon
sclentific vision test supported by

the certificate of a competent oculist,
approved by the comamission, that such
person Goes not possess a greater vision
then thet provided above in this sec~
tion; and every person passing the vision
test and having the other qualificstions
provided in this article shall be
entitled to receive a pension of three
hundred (£300.00) dollars per annua,
payable querterly.”

Whetner the federal board will accept this "light
perception™ test, we can not say.

0 £
The iissour 1 law agre th ¢
ro ement n
eT%eo 0 1 o
of the a e -

by these su divrions,

Section 1002, Federal Social Security Aet, supra,
reeds under subsection (&), point (1), as follows:

w + % & Tt (the State plan) shall be

in effect in all political subdivisions
of the State, and, if administered by
then, ve mandatory upon them; * * *."
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Section 8893, k. S. lio. 1929, sets forth those who are
eligible for blind pension and reads in part as follows:

"Every adult blind person, twenty-
one years of age or over, of good
moral character, who shall have
been a resident of the state of
iiissourl for ten consecutive years
or more next preceding the time

for making application for the pen-
sion herein provided, and every
adult blind person, twenty-one years
of age or over, who may have lost
his or her sight while a bona fide
resident of this state and who has
been a continuous resident thereof
slnce sueh loss of sight, shall be
entitled to receive, wihen enrolled
under the provision of this article,

* ¥ . N
L]

"Political subdivision™ is defined in 49 Corpus Juris
at page 1077, as "a terw luplying & divislon of a parent entity
for some governmental purpose.”

In the case ol Stendard 01l Co. v. ilictional Surety Co.,
107 So. 559, "politicel subdivision” is deseribed as "a sub-
division of a State to which has been delegated by law verious
functions of local self-government.®

The Supreme Court of uissourl has held that counties,
the City of st. Louls and townships are political subdivisions.
(liissouri Tp., Chariton County v. Farmers' Bank of Forrest
Green, 12 S. W. {24) 763; Volz et ux. v. City of st. Louis,

32 S; W. (2a) 72, 326 lo. 362; Barton County v. Walser, 47 lo.
189.

Therefore, the Liissouri law, to comply with the federal
requirement, must be in effect in every county, township end in
the City of St. Louis. There is no statute that restricts the
operation of the plan to any county or counties, locality or
part of the Stete, but rather under Section 8883, supra, provides
that it shall be available to every adult blind person who meets
the residence requirements.

The guestion then presents itself whether the Lissourl
law provides for adwinistration by these political subdivisions.

Section 8896, . 5. wo. 1929, provides for the adminis-
tration of the State plan and reads as follows:
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"Any per=on who desires the benefits
of this erticle shell apnly to the
Judge of the probete court within his
or her county or city or to the com=-
mission for the blind, who, if satis-
fied that the epplicant comes within
the provisions of this article, shall
grant to the applicant a certificate
of such fact and the certificates
grented by the probate judges shall
be certified to the Lissouri commis~
sion for the blind at its oiffice in
St. Louis, iissouri, which shall con~-
sider the merits o1 such epplication
and 1f spproved by the commission, it
shall certify same to the state
auditor, * * * w

The administration is therefore carried on only by
the State Coumission for the Blind end the Probete Judzes of the
various counties. The status of the latter group sesws to be
one ot locel representatives of the commission whose duties are
to interview the petitioners and refer them to the commission.
Therefore, the political subdivisions, mentioned above, have
nothing to do with the administration of the pensions and conse-
quently the lew cannot be mesndatory upon them. HKagan v. Com~-
mission for the Blind, 271 S. W. 1014.

It appears thet the iissourl Blind Pension Lew ueets
all the requirements as set forth in the first stipulation of
the federal act.

III.

Financial garticigation by the statc
or _I e Constitution

BEO“I‘ -

Section 1002, Article X of the Federal Social Security
Aet, states that the State plan must "provide for finanecial
participation by the State."

Artiele IV, Section 47, or the Comstitution of iissouri
reads as follows:
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"Thet the Generasl Ascembly of the
State of Wiscourl shall eause an
annual tax of not less than one
half of one cent nor more than

three cents on the one hundred dol-
lars taxable property of the State
to be levied for the purpose of pro-
viding & fund to be devoted in the
manner provided by law to the pen-
sioning of the deserving blind."

Section 8903, L. 5. ilo. 1229, provides in part as
follows:

"In accordance with an amenduent

to section 47 of article IV of the
Constitution of the state of uissouri,
adopted by the gualified voters of the
state on November 2, 1920, there is
hereby levied during each year until
otherwise ordered by the general
asseubly an annusl tax of three cents
(3e¢) on each one hundred (,100.00)
dollars veluation of taxeble property
in the state of .issouri to provide

& fund out orf which eghall be paid the
pensions for the deserving blind as
herein provided."

The above guoted provision and section provides for the
financial participation which will be matched by the federal
government.

Iv.

The Lissourl Act provides for a
slngle Stete agency Lo caminlister
fEEE'Ian

|
:

The federazl statute under Point (9) provides that there
must be a State agency to administer tne plau.

Chapter 50, R. 5. Lo. 1929, Sections 8889 to 8891
inclusive, Section 8888 =nd Section 8892, Laws of Lissouri, 1933,
page 191, provide for a Coumission for the Blind, settling forth
their eppointment, duties and rights. Section 8888, supre, reads

as follows:
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"The Lissourl Commission for the Blind
shall hereafter consist of the liembers
of the Board of lanacers of the State
Eleemocsynary Institutions as now or
hereafter provided for end constituted
by Article 1, Chapter 46, Revised
Statutes of 1929, =2nd wherever in any
law the Commission for the Blind is
referred to it shall, after the taking
effect of this act, be construed as
referring to the members of the said
Board of Llanagers of the State Elee-
mosynary Institutions, who are by this
act designated and co.stituted the
menbers of sald Coumission for the Blind.
The officers of the Board of uanagers
of the State Lleemosynary Institutions
shall be the otricers of the Commission
for the Blind &s herein constituted. "

Missouri, therefore, has a State agency whieh can
administer the plan, thereby mecting the requirements of the
third stipulation.

v.

The uissourl Blind Statutes provide
Tor granting to an Individual whose
clain for aEd-I§7IaEIeK.55 opportunit
Tor a felr hearing before such State
agency.

Section 1002, Article X, of the Social Security Act
states that the State plan must "provide for grenting to any
individual, whose claim for aid is denied, an opportunity for
e f2ir hesring before such State esgency."

Section 8896, R. S. MNo. 1929, provides:

"iny person who desires the benefits
of this article shall apply to the
Judge of the probate court within
his or her county or city or to the
commission for the blind."
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Section 8901, K. S. No. 1929, reads as follows:

"Any person cleiming the benefits
of this article who is szgrieved

by the asction of the commission for
the blind es to his or her property
or income, residential or moral
qualificetions to receive the bene-
fits of the article, may appeeal
from its decision to the circuit
¢ourt of his or her Judicial cir-
suit * * » @

It may appear frow the reading of Section 8896,
supra, wherein it states thet persons shall apply to the
Judge of the probete court or the Commiesion for the Blind,
that the applicant who eleets to appear before the probate
court and his application has been refused, does not have the
right to have his case heard before the Commission for the
Blind.

However, this point was determined in the case of
Kagan v. Comnmission for the Blind, 2871 S. W. 1014, which in~
volved an appeal to the circuit court direct from the decision
of the probate judge refusing the application of the appellant.
The court said:

"It would seem that the presentation

of the application to, and the hearing
before, the probate judge is in the

neture of a mere preliminery matter for
the convenience of the blind person,

who is permitted to mske his application
there first, If he chooses, for the com~
mission is the body which is to pass on
- the merite of a2ll applications, even those
made to the probate judge; and, this being
the caese, and the statute being silent as
to the procedure to be had by the appli-
cant where the probate judge refuses a
certificate, the only thing the applicant
can do would seem to be to take the
matter from there to the commission it~
self; that is, by availing himself of

the other privilege of applying to the
commuission.”

The court held that the applicant could appeal to the circult
court only frou the order of the commission under Section 8901,
and therefore if refused by the probate Jjudge, he ahon;ﬁ epply
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to the commlssion, and then if refused by the commission, he
could ask the circult court to review the order of the commission.

In view of the ebove case, it seems that the lMissouri
lew allows for & heering before the State agemecy if the claim
for aid before the probate Jjudge is denied., However, it is the
opinion of this department thet it would be more salutary if
Section 8901 were amended so that the right to a review before
the State agency by one refused by the probate judge be
explieitly set forth in the statute. The reason is that the
statute does not give the right in s0 wmany words, but it must
be inferred by Judicial interpretation. Also, the case gquoted
above is a decision of the Kansas City Court of Appeals, whiech
way not be final authority.

The question next presents itself whether the iiissourl
law affords an opportunity for a felr hearing by the State agency
if the epplicant presente his clalm to the Commission for the
Blind in the first instance and is refused. The Federal act
states that one "whose claim for aild is denied"™ must have "an
opportunity for a felr hearing" before the State agency.

The Missouri law gives one the right to apply in the
first instance to the State mgency, 1. e., the Commission for
the Blind. Section 8896, supra. If he is aggrieved by its
ruling he may then apply to the c¢ircuit court for review. Sec-
tion 8901. Nowhere is mention made of a "hearing" before the
Commission on its own ruling. While such & proceeding might seem
to be a repetition and duplication, still it appears necessary
in order to comply with the federal recuirement.

It is, therefore, the opninion of this department that
Section 8901, R. S. Mo. 1929, should be amended so that a hear-
ing vefore the Commission for the Blind should be a2llowed to one
whose application h2s been refused by the probate judge or the
Commission.

vI.

kissouri n provides for an
eTTIoIentnéﬁﬁlnhstration.

Section 1002, supra, of the Federcl Social Security
Act provides that the State plan must "provide such methods
of administration (other than those relating to selection,
tenure of office, and compensation of personnel) as are found
by the Board to be necessary for the efficient operatlion of
the planj * * *%,
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Section 8889, k. S. Mo. 1929, reads as follows:

"The duties of said commission shall be
to prepare and maintaln a complete regis-
ter of the blind persons within this
state and to collate information con-~
cerning their physical condition, cause
of blindness and such additional infor-
mation as way be useful to the commis~
sion in the performance of its other
duties as herein enumerated, and to in-
vestigate and report to the general as-
seubly frowm time. to time the condition
of the blind within this state, with
its recommendetions concerning the best
method of relief for the blind; to
adopt such measures as the commission
may deem expedient for the prevention
and cure of blindness; to establish

end meintaln at such places within this
state as the commission may deem ex-
pedlient shops and workrooms for the
exployment of blind persons cepeble of
useful lsbor, and to provide superin-
tendence and other assistance therefor
end instruction therein; to compensate
the persons so employed in the manner
and to the extent that the commission
shall deem proper; to provide sueh
meang for the sale of the products of
tre blind =s the commission shall deem
expedient; to act as 2 bureau of in-
‘ormation for the purpose of securing
exmployment for the blind of this state
elsewhere than in the shops and work-
rooms of the commission, and to this
end the commission is authorized to
procure and furnish materials and tools
and to furnish aid and assistance to
blind persons engaged in horme industries
and to buy and sell the produects of

the blind wherever and however produced
within this state; to provide for the
teuporary cost of the food, raiment

and shelter ol deserving blind persons
engaged in useful labor; to amellorate
the condition of the blind by sueh
means coneistent with the provislous

of this article as the commission may

deem expedient: Provided, however,
that no part of the funds appropriated
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by the state shall be used for solely
charitable nurposes; the object and
purpose of this article being to en~
courage capable blind persons in the
pursuit of useful labor and to provide
for the prevention and cure of
blindness."”

Section 8891, . S. wo. 1929, provides es follows:

"Seid commission may adopt by-laws or
rules and regulations for its govern-
ment; & majority of the commission
shall constitute & quorum; it shall
h.ve power to appoint such agents and
exployes as it shall deew necessary
and fix thelr compensstion within the
linits of the appropriation that shall

" be nade by the general essembly; it
shell hold regular monthly meetings,
keep a full record of its proeceedings
and of its recelpts and disbursements,
and shall, on or before the first Lon-

'~ day in January of eesch blennizl period,

make a full report to the general as-
sembly, presenting a concise review
of the work of the commission for such
period, with recommendetions looking
to the amelioration of the blind in
this state.”

Section 8892, R. S. lip. 1929 (now Section 8892, Laws
of Lissouri, 1933, pace 191) reads as follows:

"The officers and menbers of the Com~-
mission hereby created shall receive
no salary or other compensation for
their services as officers or meubers
of the Commlission for the Blind, but
thelir traveling expenses and other
necessary expense in the performance
of their duties as officers and nem~-
bers of the Comaission for the Blind
way be allowed and paid them out

of any funds that may be appropriated
by the State for the use of sald Com~-
mission.”™
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The idssouri statutes abtove provide for an administre-
- tion of the plan. ‘hether such edministretion is efficient is for the
Yederal Board to decide and not this department.

viI.

The Ljissourl Legislature must enact

B

& statute requiring ine Coumission
Tor the BiInd to meke such reports
as the board may fror. tine to time

Tequire.

Section 1002, supra, states that the State plan nust
"provide that the State agency will meke such reports in sueh
form and contain such information, as the Board may from time to
time require, end comply with such provisions as the Board may
from time to time find necessary to assure the correctness and
verification of such reports.”

The requirement stated ebove must be met by the State plan
before such plen will be approved by the Board. It is mandatory
that the State plan must speecifically include this stipulation.
Tre Missouri Blind Pension Act contains no such statute. Due to
the fact that the Lilssourl Act was passed before the Federal act,
it could make no reference to such Federal act. Therefore, the
Legislature must pass & stetute which will meet this requirement.

VIIIX.

Lissourl allows no one who is &
recipient of old ege essistance to
receive & pension under the gIIn
Pension ict.

Section 1008, Federal Socilal Security act, supre,
reads that "the State plan must" provide that no aid will be
furnished any individual under the plan with respect to any
period with respect to which he is receiving old-age assistance
under the State plan approved under Section 2 of this Act.
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sSection 16, Laws of .issouri, 1935, Pensions and Re~-
tirement Funds, st page 3128, rcads as follows:

"No person receiviang assistance under
this Act shall at the sesume tiue re-~
ceive any other relief from any publie
funds, except for medical and surgical
asslstance.”

The wissourl Cld Age issistence law, therefore, forbids
any one who is receiving old age assistance from receiving any
other pensiomn. Jhile this stetute probebly fills the federal
requirement, the Legislature may, to conform with the federal act
unreservedly, enact a statute that affirmatively sets forth this

inhibition.

IX.

The Legislature must emend the lsw

in regard U0 residence reguirement

In order to comply with the federal
act.

Section 1002, Title X, Federal Social Seeurity act,
states:

"The Loard shell spprove any plen which
fulfills the conditions specified in sub-
section (&), except that it shall not
approve any plan which iuposes, as a
condition of eligibility for aid to the
blind under the plan--

"(l) 4ny residence recuirement which ex-
cludes any resident of the State who has
resided therein five years during the

nine years immedieately preceding the
epplication for aid =nd hus resided therein
continuously for oné year iumediately
preceding the application."®

Section 8893, R. 5. lo. 1929, reads == follows:

"’very adult blind person, twenty-

one years of age or over, of good
moral character, who shall have been
a resident of the state of lissouri
for ten consecutive years or more next
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preceding the time for making
applicetion for the pension herein
provided, and every adult blind per-
son, twenty-one yeers of age or over,
who mey have lost his or her sight
while e bone fide resident of this
state and who h's b en a continuous
resident thereof since ruch loss of
sizht, shall be entitled to receive,
when enrolied under the provision

of this article, an annual pension us
provided for therein, paysble in
equel quarterly ins.allments: = * *,%

The above guoted ..lssourl statute is in conflict with
the federal recuirewent and must be amended to comply with the
federal sact.

z.

The Lisscurl plan does not have an
cltizenship reculrezent which excludes
any cltlzen oi the unlted States.

Section 1002, Federal Sociesl security act, supra,
provides that the Board shall not epprove any plan which imposes
"any citizenship requirement which excludes any citizen of the
United States.”

The wissouri plan does not have any statutes in relation
to this matter and therefore mnests the reguirements of the above
federal sectlion.

Respectfully submitted,

COVELL k. HeWIliy,
Assistant Attorney General.

APPRUVLED:

ROY McKITTKICK,
Attorney General.
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