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SALES TAX : Municipally owned plants sel ling light 
and water t o users and eonsumers are 
subject to the tax. 

1 I , 
I~ 

November 15 , 1935 F I L E 0 

Hon. E . J • t1cDonald 
r roeecuting Attorney 
.eereer County 
Princeton , ~issouri 

:5 r-

This Depart ,cnt is in receipt of your letter 
r equeoting an opinion as to the following s t ate or fact s : 

"Tho Princeton Ll~ht and . ater 
t lant is owned and operated by 
the Gity or Prlneet on. 

As tho City At ~orney I have ad• 
vised tho City Council thnt ln 
my opinion that in collecting 
t he G!ty Lir~t and Water Ltlls 
the Sales u·x should not be 
eo1lectod. I am basing Dr1 
opinion on Sec . 3 , ~xemp tiona , 
on page 416 ~ossion Acts , 1935. 

••e wo 1ld be pl eased to have your 
opinion . n 

reet1on 2 , ~·s of »1ssouri 1935 , pn~e 415 , pro-
vides , 1n part , as fo1lowsa 

"l ro.m and o.ftcr t he effective 
date of thls Jet and up to and 
including Deeo bor 31 , 1937 , 
there sl o.ll be and is.hereby 
levied and imuo~od a 1d there 
shall be collected a nd paid: 
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f ollows: 

(e) J\ tax equivalen t t o one {1) 
pur cent . o~ amounts paid or cr ar ed 
on all aa l es of electrlclty or e l ectri 
cal current, water and ga s (natural 
or a rtif icial ) , to domes t i c, com.111ore l al 
or lnaustria l consumers . " 

Sect i on 5 of t hls Act, provides, in pnrt, as 

" Eve ry person r eceiving any pa yment 
or con s i deration upon tho sale of 
property or r endering or service 
subj ect to the ta~ imposed by the pr o
v1FJona of t h i s Act , or requi red to 
make c ollect i on of t he tnx imposed 
by t he >rov1s i ons of t h iR Act, s hall 
be r e s pons i ble not only f or t he c ol 
l ection of t he amount or the tax 1m
posed on ~aid sale or ser vice but 
shall, on or before t he 15 t h day of 
ench month , make a r e t ur n to the 
~ tate Auditor of all taxes collected 
for the precedi ng mont h or required 
to be col l ected for the procedin~ 
month , anJ shall re~it the taxes so 
colle cted or r e quired to be coll ect ed 
to t he btate Audi t or . !be se l l er of 
any pr operty or person r endering any 
ser vice, s ubject t o ~e t ax imposed 
by t his Act ls directed to collect 
t he tax f r om the purel:a sor or such 
pr operty or t he recipi ent of t t.e 
serv i ce a s t he ca~o ~ay be . 

ihe tax imposed bi t his Act is a tax 
upon t ho sale , se~vlco or transacti on 
and shal l Lo collected by the per son 
makln · t he sale or rendering t he 
service at t ho t i me of mak1n~ or ren
dering such sal e , sorviee or trans-
action. i.- ~~- ...... -;.· -s,;. ~.· ·~ " i~ w ·j *" 

I n the fir st sec tion o t' the F.mergency Revenue 
Act of 1905 , municipal corporations are expr essly i ncluded 
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within the ter m •tperson. " lh1a section provides : 

"The toll owing words , terms and 
phraso when used 1n th1a Act , 
have the meanings ascribed to 
them in t his Sectlon, except 
where the context clearly tn
d1cates a ditrerent meaning: 

(a) ' Person ' includes any in• 
d1v1dual, firm, eopartnership , 
joint adv~nture , association , 
corporations, ~n1e1pal or pri• 
vate, estate , trust, business 
trust, receiver, syndicate or 
any ot~er group or combinat\on 
acting as a uni t , and the plural 
a o well as the singular number . " 

From the above quoted sections ot t he -mergene7 
Revenue Act, it is clear that a municipal corporation io re
quired to collect the tax equivalent to one per cent . of tbe 
amount paid or char~ed for all sales or eleetrieit7 or electri
cal current, water a nd gas (nat ural or rt1f i c'al• to domostic , 
commercial or industrial consumer • 

It nunic i pal corporat lono are to be exe~pted from the 
or ovisions or this Act 1t could only be by reason of Section ~ 
ot t ho Act, which provideas 

"There are hereby apecttically exempted 
t rom the provisions of this Act w * ~ 
ouch portion of the rosa receipts as 
1~ derived from ~ales of tangi ble per 
sonal property , services, substances 
and thlnga which the general assembly 
ot the State of "issouri ls prohibited 
f rom taxing or further tu1ng under 
the Constitution of this State. • 

In view of the fact that the Act spec1f1cally in
cludes municipal corporations as being eubj ect to this tax , 
bot h as vendor and vendee , to exempt such cor~orat1ona would 
be to hold said Act unconstitutional with respect t o said 
mun1c pal corporationo . Tho settled pol icy of thls de-
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part~ent, wi th the exception o• certain instances wr ere 
t hs unconst1tutlona11ty o_ the law has been clear and 
unmistakable , lma been to uphold tho constitutionality 
ot all statutes and l eavo tho final detor~nation ot the 
matter to the eo~rts of the State of ~ssouri. Tho late 
Judge Fitzs1~on~, in the ease of State v . ard (&upreme 
~ourt · or issouri) 40 s. • {2d) 1074, said: 

"It is a fixed rulo,seareel~ 
needing restatement ,that no 
loglalativo enaetman should 
be declared unconstitutional 
unl ess it apnoara vcr7 clearly 
ao , and every reasonable intend-
,ant should be made to suetain 
it . " 

And in the more recent ease of State ex inf . 
eKittrick v. American Colony Insurance Companr (~upreme 

Court of 1asouri) 80 ~ . w. (2d) 876, 1 . c. 883 , Judge 
Ellison stated: 

"·•• think this content1b is sound. The 
rule of construction invoked by respondents 
is well established. In State v . uard , 328 
o.658,664, 40 s . " . (2d) 1074, 1076,the late 

lamented l• itzaim.-::ons,C . said: •It is a fixed 
rule , scarcely ne$ding reatate~ent, that no 
legislative enactment should be declared un• 
constitutional unloas it appears very clearly 
so, and every re~sonable intendment s r ould 
be made t o sustain it. • Likewise, in State 
ex rel . Columbia TelepLone Co. v . Atktnsan , 
271 .o. 28,42, 19b s . ~ •. 741, 745, the rule 
is said to be thut lf the aet be 'fairly 
susceptiLl o of two or more constructions , 
that interpretation will be adoptod which 
will avoid the e~f~ct of unconstitutionality , 
oven though it may be necessary, for t _lia 
purpose, to disregard the more usual or 
apparent import of the language employed. ' 
~ee , also, Black on Interpretation o~ Laws 
{2d ~d . ) Sec . 41, p ~ ll3 . bome authorities 
ea~ 'courts are bottnd to go to the verJ 
verge or construction t o sustain t he 
constitutionality of statutes,• 12 c. J. 
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~ee . 220, p . 790; and this rula 
a pplies in mnklng state statutes 
harmonize with t he Constitution 
of t he United States as well as 
lth the Consti tution of the state. 

59 c. J . soc . 616 . p . 1038; Overton 
v. ~tate , 7 Okl . er. 203 , 205 , 114 P. 
1132 , 123 P. 175 , error diemleaed 
236 U. S. 31, 36 S. Ct . 14 , 59 L. - d . 
112 . " 

COUCLUSIOli 

ln view ot tho f oregoi n g , it 1e the opinion or 
t hio department thnt municipal corporationR are subject, 
both a e vendor and vendee , to the .. mergonoy Hevenue ct 
of 1935 (Laws or Missouri 1935 , page 411) . 
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ROY J.o.CKJ T'!'HICk 
At t orney General 
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Respectfully aubmltteJ , 

OLL l \lill{ VI . llOLE 

JOHN • HOFF~ H, Jr. 
As 31atant Attorneys General 


