
SCHOOLS : 
PROSECUTING ATTORNEY: 

Duty of the Proseeuting Attornt J 
to pros&cut& for violation of 
compulsory school attendance law. 
(Chapter 164, RSMo 1949) . 

February 13, 1~53 

rlonorable Leon cAnal1y 
Prosecuting Attorney of Dunklin County 
Kennett, iasouri 

Dear .Jir: 

We have reoeived your request for an opinion of 
this deparbent, which request is as follows: 

"I would like your opl.nion as to 
wne thor Section 164.060 R. J . l.ilO . 

1~49 relieves tne prosec~ting attorney 
of the duty of prosecuting violations 
for non-attendance of scnool . " 

Section 164. 060 , RS o 1~41, provides in part as 
follows: 

11 2 . The county superintendent shall 
immediately have an investigation 
made by his county scnool attendance 
officer , and any parent or buardian 
or person who , having charge , control 
or custody of any chi l d be t ween t he 
ages of seven and sixteen years , vio
lates any provision of sections 164. 010 
to 164. 090 , shall be warned by said 
officer as soon as possible after tne 
beginning of tne public scnoo1 term 
of tn district in which suoh child 
resides and also at any ti~e thereafter 
to plac e and keep said cnild in regul ar 
attendance a t ao.o.e uay s chool within 
three ~ays fron t he service of said 
wri t ten or print ed notice . 
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"3 . After t he l aps e of three days fr om 
t he date of t he service of said notice 
of warning, unless suon child has been 
placed in school, said parent or guardian 
or person havinti cnarge , c ontrol or custody 
of any such cnild shall be dee~ed guilty 
of a misdemeanor, and said s chool attendance 
officer shall ~ake complaint against said 
parent, guar dian or other person i n charge 
of such Child before tne Judge of the juve
nile divi si on of t ne c i rcuit court or be-
fo re a magistrate in the county where tbe 
part y resi des for refusal or neglect to 
send such child or chi l dren to sch ool; 
said judge or magis trate shall issue a 
warrant upon said complaint, returnable 
forthwith, and upon the appearance of 
the defendant, shall proceed t o hear and 
deter~ine t ho same in tne same manner as 
is provided by the stat utes for ot her 
oases under hi s jurisdi ction, and upon 
conviction of violation of sections 
164. 010 t o 164. 090 said parent, guardian 
or ot her person having control or custody 
of such child shall pay a fine of not l ess 
t han t en dollars and not more than twenty
five dollars , or to be imprisoned for not 
less t han two days and not ~ore tnan ten 
days , or by both such fine and i mprison-
ment; provided, t hat said sentence of fino 
or Lupr isonment , or bo t h , may be suspended 
and finall y remit ted by t he court, with or 
without t he payment of costs , a t the dis
cre tion of the court, if the sai d child be 
i mmediately placed ru1d kep t in r egul ar 
attendance in some day s chool as aforesaid, 
and i f such fact of' r egular attendance is 
proven subsequently to the satisfaction of 
said court by a pr operl y attested certificate 
of attendance by t he superintendent, principal 
or per son in charge of said day s chool. 11 

Section 164.040, RS o 194~ , provLdes in par t as 
follows: 
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"1 . The county superint endent of 
schools in each count y shall act as 
s chool attendance ofti cer f or t he count y 
wi t h out additional canpensation for such 
serYices . Tne c ounty superin tendent of 
s chools snall have t ho power of a deput y 
sneriff i n the perfor manc e of the du ties 
of s chool attendance officer in all s chool 
distri cts of t he count y except as herein 
provide d; provided, t hat t ne board of edu
cation in scnool distri cts or~ani zed under 
t he provisions of sections 165. 263 t o 
16$. 6$3 , RSMo 194~ , may appoint and re
move a t pl easure one or mor e s chool 
attendance ofl"icers and snal l pay t he 
from the public s chool funds ; and pro
vided further . t n.at , if any board of edu
cation in any s cnool district organized 
under t he pr ovisions of sections 16$ .263 
to 16$. 653. RS o 194~ , does not appoint a 
sch ool attendance offi cer , the county 
super intendent of s ch ool s shall act i n 
such di s trict . 

"2. The attendance officer or officers , 
as aforesaid, * -i!- {!- shall serye in the 
cases which t hey prosecute without f urther 
f e e or compensation t han that paid by t he 
board as aforesaid, and snall carry into 
effect such other r egulati ons as may law
t ul ly be requir ed by t he board appointing 
t hem. 11 

Section 164 .090, RS~o, 1949 , provides as f ollows: 

ui t s.nall be the dut y of tne state com
~issioner of educat i on , of superintendents 
of i nstr uction, of boards of educa tion i n 
this state, of the count y superint enden t s 
of schools , of the c ounty superintendents 
of public welfare , and of eYery school 
attendance and probation officer, t o en
force all laws r elat ing t o oo~pulsory 
school a ttendance . " 
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Section 164.110, RStJo 1~4-9 , p1•ovides as follows: 

"?rosec iltions under sec tions 164. 010 to 
164.090 shall be br oU&ht in t he name ot 
the state of ~issouri . The circuit cour t 
shall have concurren t jurisdiction wi t h the 
c ourt havi ng general j urisdic tion over ~is
de. eanors to try and det ermine any cases 
of viol ati on of the provisions of s ections 
164. 010 to 164.090 and shall al s o have 
jurisdic t i on t o de ter~ine exe~ptions under 
sec tion 164. 020 and a general supervisory 
jurisdicti on over the enforce~ent of t he 
provisions of sections 164. 010 to 164.090." 

Section 56. 060, RSMo 1949, provides in part: 

"The prosecu ting attorneys s.aal l cout.tence 
and prosecute all civil and criminal ac tions 
i n t heir r espec tive counties in which the 
county or s t a t e may be c oncerned, defend 
all s uits againe t the s t ate or county , 
and prosecute for feited recognizances 
and actions for t he recover y ot deb t s , 
fines , penalties and forfei t ures ac cr u-
ing t o t he stat e or county; * ~~- ~:-" 

Refusal to pl ace a child in s chool &tter warning, 
is expr ess l y made a mi sdemeanor by ~action 164. 060, supr a . 
Section 17 of Artic le I , Cons t itution of issouri , 1945, 
pr ovides in part; "That no person shall be pr osecut ed 
criminal ly f'or felony or misde..1eanor otherwise t han by 
indict~ent or inio1•..nat ion, ~ -~ .r . 11 

Secti on 164.06o, Rdwo l~~~ ~ authorizes t he school 
attendance officer snerely to ':nake complaint" . de is 
not authorized to f i le an i nf ormati on which , under Sec
tion 17 of Article I , is essen t ial in prosecution tor a 
rllisdeme anor . The c our ts i.a numer ous oases h ave drawn 
t he dis t i nction be t ween a c omplaint and an infor~ation . 
In t he case of State v . Kyle 166 ~o . 2b7 , l. c . 303, the 
court s t a t ed: 

"The terms ' inf or mo. ti on ' and ' ind.i c t Ulen t ' 
as used in t he Cons titution, are to be 
under s tood i n t heir oo~on-law sense . 
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(hX Par t e Slater , 72 ~o . 102; St a t e v . 
Kel m, 79 Mo. 51~ .} I n the Kel m 4ase 
it was held t hat t he t erm ' in!'or ...Iation ' 
as used in ar t icle 2 , or sec ti on 12 of 
t he ~tate Consti tuti on of 1875, was to 
be understood in its c o.unon-law sense , 
t hat is , a criminal charge wnioh a t 
oo~on law is present ed by t he Attorney
Gener al, or i f t hat of f i ce is vacant, 
t hen by t he Solici tor- General of ~gland 
and in this St ate by t he prosec ~ting 
attor neys of t ne res pecti ve c ount ies who 
exercise tne same power s as are exeroiee d 
by t he Attor net- Gener a l or dol ici tor-Gen
eral of Lneland, that i s , t he power to 
pr esent i nf orta.ations under t heir official 
oat ha . 11 

In t he c ase of Ci t y oi Ricnland v . Null , 1~4 o. App . 
176, l .c. 181, tne cour t s t a ted : 

54 

";:- -i' :~ That •cora.plaint • i s a t echnical 
t er ~ descript i ve of proce edings bef ore 
illablstrates wae held i n Com&onweal th 
v . Davis , 11 ~ick . (dass . ) 432,4Jo . 
In B Cyc . 407 we find this definition; 
' A fo~m of leual pr ocess wnich consis t s 
of a formal a l lega tion or char ge a t;ains t 
a party, made or pr esent ed to t he appro
priat e court or officer, as !'or a wr ong 
done or crime c ouunitted; i n t he latter 
c ase generally under oa t h • • • • I n 
crimi nal practice, a charge , pr ef e r red 
bef ore a ~agistrate naving jurisdi ction, 
that a person n~ed ( or an unknown per s on) 
has co~itted a s peci f i c offense , with 
an offer to pr ove t he f ac t, t o tne end 
~ ~ prosecution ~ay be institute~ 

(J!Jllphasis ours) 

In the case or a cNeely v. ~tate , 122 Tex . Cr . R. 173, 
s . ~ . ( 2d) 512, the oourt s t a t ed: 

""-~ -11- {J- The complaint is the affi davit 
of some individual s e t tinh up f ac t s upon 
wnioh the charge is based. Tne infor ma-
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t ion is the official charge of crime 
i ssued upon t he aut hori ty of t he atate . 
* ~~ ..;:-" 

Our statut es r elative t o criminal procedure have 
recognized the dis tinction between a complaint and an 
infor~ation. Thus Sec tion 543 .020, RS~o 1~49, provided 
i n part: 

11 i:- ·::- ·:.- ( dhen any person has ac t ual 
knowledge t hat any offense has been 
commi tted t hat may be pr osecut ed by 
infor~ation, he ~ay make complai nt,
verified by nis oat h or affirmation, 
before any oftioer authorized to ad
mini s t er oaths , set ting fort h t he of
fense as provided by t his· sec tion, 
and file same with t he rnagis t rat e hav
ing jurisdic tion of the of fense , or 
deliver same to the prosecuting 
attorney; and whenever t he pr osecuting 
a t tor ney has knowledge , infor.uation or 
belief t han an offense has been com
mitted, cognizable by a magis trate i n 
his county, or shall be informed 
t hereof by complaint made and delivered 
t o him as aforesaid, he shall for t hwi th 
file an ir.for u1ation wit h t he magis trate 
having jurisdicti on of the of1·ense , 
f ounded upffn or aocompanied ~ ~ 
complaint . ~phasis ours . ) 

Section 543 . 030, RSMo 194~ , provided in par t : 

" * -:!- * (C) om2laints subscr ibed and 
sworn t o by any person competent t o 
testify against the ac cused may be 
fi led with any ~agistrate , and if 
t he nagis trate be satisfied that t he 
ac cused is about to escape , or has 
no known pl a ce of per manent residence 
or proper t y in t he county l i kely to 
restrain him fr~m leaving fo r the of
fense char ged, he shall i~ediately 
issue his warr ant and have the ac cused 
arrested and neld until the pr osecuting 
attorney shall have time to file an 
information. n (Empnasis ours . ) 
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See Se ctions 21 . 03 and 21.04 , Supreme Court Rul es 
of Crimi nal f rocedure . 

This dis t inc t ion be t ween a "complaint" and an 
"infor&ation'r is deemed Sit!,nificant i n o.nswer1nt, your 
ques tion. T~e school attendance officer i s authorized 
mere l y to "make c omplaint . " Nowhere i s he authorized 
to file an information, waich under our Consti t ut1unal 
provision is essential in pros eca tion for a misdemoanor . 
Only t he Pr oseoutin!:) J.ttorney is aut horized to file an 
infor.nation. 

Je feel tnerefore , tnat t he r oquir ement of vection 
164. 060, RS o 1149, t hat tnc judge or magls trate "shall 
pr oceed t o n~ar and de ter~ine the same , i n t he s nme 
manner as is .:o>rovi ded by tne statutes for otner eases 
under his jurisdiction" ~>leans t.tlat nc should transmit 
t he compl aint to the ?rosec~ting Attorney, who would 
t hen proceed as i n an7 ot her prosecution, for a misde 
meanor. Section 21. 0~ Supreue Court Hul ea of Cri minal 
Procedure . 

Attention is also called t o the fact t hat upon t he 
adoption of a predecessor t o t he present 3ec tion 164.060, 
RSMo 1949, t he ~egislature provided, followin~ t he wor ds 
"in the same manner as provided by t he stat~tes , " "except 
~ ~ county s chool at'tendance ol'1'icer shall act as 
!!!! proaecutlns officer .!.!! ill ~ cases . 11 Laws --oi' 19'19, 
page 684. This provis i on was eliminated in Laws of 1921, 
page 635 . Tlle caption ot t he section as amended and found 
in t he Laws of 1921, is "Teacners to be furnished lis t s -
count y attendance o1fi cer t o ac t as prosecuting officer. " 
This cap t ion was used for the first ti~e ~ the Laws of 
1~21 , des pi t e t he fac t tha t t he onl y change made by the 
act was elimination ot t he provision that t he a t tendance 
offi cer shoul d ac t as t he pr osecuting officer. Tne same 
capti on was carri ed f or ward i n t he 192~ Revisi on (Sec
tion 9436) , t he 1939 Revi sion (10591) and 1n t he 1149 
Revisi on (Section 164. 060) . The cap tion is no t, however, 
par t of t he s t atute . State v . uaurer , 2~5 ~o . 1~2 , 1.o. 
160 . \~e f eel tha t t he Legislature • s r emoval of the pr o
visi on in 1921 i s amp le evidence t hat t hey did not i n t end 
for tho a t tendance officer to s uper sede t ne Prose cuting 
Attorney 1n prosecutions f~ eni'oroe~ent of t he law. 
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CO CLUSiuN 

Therefore , it is the opinivn of t a is deoar t~ent 
that t ne Prosecuti nt, Attorney is not, under o:>ec tion 
164.060, RS~o 1149, r elieved of the duty of proaecu~ing 
on viol ation of t t1c compulsory s cnool a t t endance law. 

This opinion, whicn I nereby appl' ove , was prepared 
by my Assi stant , ~r . Robert R. olbor n . 

Rn\~: l w 

tours very tru l y , 

J v.tL.i I . DAl.}l' JN 
Attorney Gen~ral 


