
SAI..API ES \ND FE.t!!S : Where the County CJ..;rk performs st._ . .;.ces 

COUNTY COURTS : 
that are not off iciall y his duty , the County 
Court is authorized to pay him therefor if the 
services so performed are r easonably neces
sary county duties . 

~eptember 23, 1937 . 

Hon. T. H. l.cCracken, 
County Cl e rk, 
~alem , Missouri . 

Dear Sir; 

This a cknowl edge s recei pt of your in~uiry 
,,·hich is as follows: 

"It has been a custom of the c ounty 
court to pay the County Cler k a few 
dollars each month to t ake care of 
t he telephone . This phone here in 
my office i s t he only phone i n the 
court house , and t herefore requir e s 
a great dea l of time Qnd energy run
nin& after people ull over t he court 
house and some times all over tovm 
t o get t he person that is ~anted at 
t he phone. For all of these services 
rendered I h- ve been receivin~ only 
t wo dollars a month. The Auditors 
t hat are auditing my books inform me 
t hat I will h~ve to refund all of this 
money that I have received t or t hese 
services . The County court is saving 
at least ~100 . 00 per year, by havi ng 
only this one phone i n t he court house. 
This has only been a sacrifi ce f or me 
to attend t o t he phone so cheaply. 
~o I reall y h~ve to refund t his money 
t o the county? Please advise me." 

Replying t hereto, we understand your state or f acts 
to be t his: That t here i s only one telephone in your 
court house , that being in your office . The county court 
i s paying the t elephone dues on that phone . It serves the 
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purposes of your office in performi ng your official duties 
and in addition to t hat you c&rry messages from your office 
to t he various other offices when culls are offi ci ally made 
for t he ot her county officers who do not huvc t elephones, 
and those of f icial s come t o your telephone and transact 
t heir official business in that r egard. For your s ervices 
and as compensation t o you for carrying t hese rressage s to 
t he other officials, your county court has by an order of 
r e cord authorized or directed you so to do and has by order 
of record ordered warrant s drawn t o compensat e you for those 
services t hat you performed in answerin the t e lephone for 
t he other offici a ls and i n ~oing to the offices of t he ot her 
officia l s and calling t hem t o your telephone , s uch warrants 
be i ng a total of approximat el y ~25 . 00 a year. 

Under the a bove stat e of facts , you desire to know 
whet her the payment so made to you by the county court is 
l awt'ul. 

Replying t hereto, if t his payment of approxi mately 
$25 . 00 is made to you as compensation for your official acts , 
it woulu be necessary t hat some statute authorize t he payment 
of the same , as t ees or s~laries are authorized only where t her e 
is a statute under t he operatio~ of which they may be pai d to 
county officials. 

I n the case of Stato ex rel. Troll v . Bro,m , 47 s . v. 
504, 146 t o. 401, t he doctrine is announced by the Supreme 
Court of Li ssouri that no officer i s ent itled t o fees of any 
kind unless provided f or by statute. It i s not a matter of 
contract. No r ecovery could be had on t he basis of quantum 
meruit. The Court stat ed at page 406 (lo . ) : 

"It i s well settl ed t hat no officer 
i s entitled t o fees of any ki nd unle s s 
provided f or by s tatute, and being 
solely or statutory r i ght s , s t a tutes 
allowing t he same mus t be s trictly 
construed . St a te ex rel . v . ryoffor d , 
116 Vo . 220; Shed v. kailr oad , 67 Uo . 687; 
Gammon v . Lafayette Co., 76 Lo . 675. In 
the case last cited it i s said: 'The 
right of a public officer to f ees is de
rived from t he statute. He is ent i t led 
t o no t ees for services he may perform 
as such officer, unless the s t atute gives 
it. 'fuen the statut e fails t o provide a 
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tee for services he is required 
to perform as a public otticer , 
he has no clai m upon the state for 
compensation for such services. ' 
,.lilliams v. Chariton Co. , 85 Jfo . 
645 . " 

The same doctrine was later announced in t he case 
of State ex rel. ~vans v. Gordon , 149 s. ~ . 638, 245 Uo. 
12 , 27: 

"Compensation to a public officer 
is a natter of statute, not or con
t ract; and it does not depend upon 
t l o amount or yalue or services per
formed , but is incidental to the 
office. 

"Throop on Public Officers (Sec . 443 ) 
says : 'It has been often held, that 
an off icer' s right to hi s compensation 
does not grow out of a contract bet ,een 
him und the State. The compensation 
belongs to the off icer , as an incident 
of his office , and he i a entitled to it , 
not by f orce of any contract, but be
cause the l a attaches it to the office.' 

"ll.eohem on .Public Officeo and Of ~·1cers 
says: ' Sec . 856 . Unless, therefore , 
compensation ls by l aw attached t o t .e 
office , none cun be recovered. A per 
son who accepts an office to which no 
compensation is attached is presumed to 
undertake to serve gratuitously, and he 
cannot recover anything upon t he ground 
of an implied contract t o pay what the 
service is \fOrth.' * * * 

"In Bank v . Refrigeratine Co ., 236 l o . 
414, Br own , J . , speakinu for the court, 
suys: · ~~en tho l aw re~uires a specifi c 
service to be performed by a public 
of ficer, he mus t perform that service 
regardless of whether any provision has 
been made to pay him for same . ' 
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"Notonly is the right to compensation 
dependent upon sta t ute, but the method 
or particular mode provided by statute 
must be accepted. On this point the 
KansasC1 ty Court of Ap.L1eals says: 
'It seems the general rule in this 
country , a s a nnounced by the decisions 
and text writers , that the r endition 
of s ervices by a public officer is to 
be deemed gr atuitous, unless a compen
sation therefor is provided by statute. 
And further it s eams well s ettled that 
if tho statute provide s compensation 
i n a particular mode or manner, then 
t he officer is confined to t hat manner , 
and i s entitled t o no other or further 
compensation, or to any different mode 
of securing the same. * * *' " 

At page 29 {Lo . ) t he Ccurt s ays : 

"As the Legi s l ature may fix such compen
sation t o a ~ubli c office as i t sees fit , 
or none o.t all , we con see no constitu
tior.tu ob j ection t o its attaching such 
c~~ditions ~s i t deems proper to the 
payment of t he compensation , such con
ditions t o be bi nding upon any one who 
t hereaft er enters upon such of~ico and 
performs its duties . As sta t ed above, 
t he compensation ha s no r el ation to t he 
amount or va lue of the service . There 
can be no application of the doctrine 
of quantum meruit . The officer t ake s the 
of fice cum onere. Hcvi ng a ccepted it with 
the conditions imposed by the Legi s lature, 
upon whos e will he must depend f or any 
compensation at all . he cannot a fterwards 
cha llenge t he power of t he Lefislature 
to i mpose such conditions. • *" 

I n the case of Kin3 v. Ri verland Lavee District , 218 Mo . 
App . 490, 279 s . ~~ . 195, t he St . Loui s Court of Appeals stated, 
1. c. 196 ( s •. J. ) : 
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"It i s no l onger open to question 
but tha t compensation to a public 
offi cer is a mat ter of st~tute and 
not of contract, and t hat compensa
tion exists , if i t exists at all, 
solely a s the creation o f the l aw 
and then is inci dent al to the office. 
* * " * Furt hermore, our O:>"'upreme 
Court has cit e i with approval the 
statement of the general rule to be 
found in State ex rel. Wedeking vs. 
t:cCracken , 60 Mo . App. loc . cit. 656, 
to the eff ect that the r endition of 
services by a public officer is to be 
deemed gratuitous unless a compensa
tion t herefor i s provided by statute, 
and t hat if by statute compensation 
is provided for in a particular mode 
or manner, t hen t he officer is con
fined to that manner und is entitled 
to no ot her or further compensation , 
or t o any different mode of securing 
t he same . " 

• 

It i s your duty a s county clerk to collect whatever 
fees the statuto pres cri bes for the performance of duties by 
t he county clerk , and all of such fees must be accounted tor 
to the county. It is your dut y as cvunty clerk to perform 
all of the services en j oined upon you by the law regardless · 
of whether t he law authorizes compensa tion there~or . 

In the ease of Call away Count y v . Henderson, 119 l.o. 
32, the county clerk had received under an order ot the county 
court V400 for keepi ng reDUlar accounts between the treasurer 
and t he county, t he statute t here authorizing the county court 
to allO\Y t he clerk for his services under that article, "such 
compensation s.s ma.y be just and reasonable. " The county clerk 
there contended tha t he was entitled to r etain this j 400 i n 
addition to the ~1800 provided by the statute as his compensa
tion a s clerk. The court ruled ugainst his contention, holding 
that his ot'fiei al emoluments v.;ere li:rr.ited by another provision 
of the statutes \vhich provided that the amount of fees a clerk 
might retain for one year shoul d be not more than ~1500. The 
court t here held tha t the county clerk , havin6 collected more 
t han t he amount so allowed him for his salary and the amount 
allowed for deputy hire, must pay back t o the county that part 
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of this $400 which, added t o the other coll ections made by 
him, made an excess over the amount he end his deputies were 
entitled to r eceive . 

We knov: , however, 0 1 no statute or l aw which requires 
you as county clerk to act as messenger f or t he various 
other county offici als in c ulling them to the phone. If 
t hi s servi ce t hst you r ender is not an offi cial act, then it 
would seem to not come under t he rule above announced that 
authority for t he payment thereof to you shall be given by 
statute . 

The question then arises, does the county court have 
t he authority in l aw to enter into such &n agreement by which 
part of t he county revenue will be ~aid to you as compensa
tion for services t hat you r ender in f avor of the county 
where the performance of those services noes not interfere 
with you properly carrying on t he official work that you have 
before you as county clerk? 

Section 36 of article VI of t he ~issouri Constitution 
provides: 

"In each county t here sh&ll be a 
county court , ~hich shall be a court 
of reco1·d , .:.~.nd shull have juris 
diction to transact a ll count y and 
such other busi ness a s may be 
prescribed by l aw. * • ~" 

In the case of 3tate ex rel. Drawer, County Collector 
v. Federal Lead Co., 265 Fea . 305 , the above section of the 
Constitution is construed and. t ho court says , 1. c . 310: 

"It i s a lso obvious that the al)ove 
constitutional provision, in confer
r i ng upon the county courts of the 
several counties poder to transact 
' all county busi ness ,' has the effect 
of makin~ such county courts the 
gener a l agents of the counti es . If 
this vi ew i s correct, it i s clear 
that t ho above statut e und the con
stitutional provision above quoted 
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ha ve a very impor~ant betiring upon 
t he issues present ed in thi s cuse. 
~or~ ab sent some statutory inhibiti on , 
~1d I knot of none , and subje~t to 
s0~e prohibitio~s of t he Constituion 
of • i ssouri no L l1~-,re rele"'J c....llt, tho 
county courts ar6 ~uthorizea Lo deal 
1i tb all county b\.lsi ness ju.J t u.s o.ny 
oth~r gener~l ac£nt of un inQividual 
principal might do . " 

The county is un~er t Lo legal duty to furni sh the 
usual ~nd uppropriute office e~uipment t o t ne v~'ious county 
officials . Thi~ is hel~ in tho cnse ot ~win v . ernon 
County , 216 Lo . 601, where t he recorder of t he count y sued 
t he county for racovery of money paid by him for janitor 
service f or t he r ecorder' s office, ond recovered the same. 

In the more recent case of Buchanan v . County of Ralls, 
283 ~o . 10 , th0 ..>Uprcme \,uu..rt hol d thut t he county was under 
liability to p~J back to the cvunty treasurer the money there
tofor e exyended by her in ~ayins r ent for the treasurer' s 
of fice during her incumbency , s ayin5 , 1 . c . 15 : 

"It "a~ t _e dut l of tLe o.:p.I)O.i..lunt 
to furnish respondent ' dth suitable 
office sp~ce , leut, lights and janitor 
service. " 

If it \las the duty of the county t o furnish rent , 
light, heat and janitor service , it ~ppe~rs t o us the county 
mi ght be under t c duty a lso of rurni shin¢ tel~phone service, 
as in the pro&ress of tLwe u t elephone i o re ~rdo~ us an 
essentia l to u well e~uipped count y office. 

If the count y business is beine conducted in a proper 
and satisfactory \vny under t ho pre~ent o.rrungement, by which 
t he county i s ut the expense of .ayin6 for one telephone and 
perhaps the price of one other telephone , beine the amount 
t hey are paying to you in actin._. as .nesse.1ger for the other 
of ficials , it \roul~ seo~ to be ~ xeusonable arrangement 1n 
looking after the county affairs. :i:>oubtloss t lle other 
telephone ex ... onse thr...t '\'A:)Uld be ,.e\.s.uired , md for 'lh.ich t he 
county would be obliged t o p~y, •rould ~ount to ~uite a good 
deal more than the amount they are payin6 t o you , ~s stated 
in your letter, and under the authority or the Brewer case , 
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s upr a , it would seem that the county court is reasonably and 
properly a t t ending to the duties or the county in carrying 
out the ugreement with you as set f orth in the question as 
stated by us hereabove . 

CONCLUSI ON 

It i s our opini on that the county court has authority 
t o ent er into an agreement of recor d vvi th t he county cl erk 
by which t he county cl erk performs for the county t he services 
r equired i n supplying , through his tel ephone , t el ephone ser
vice t o the county offi ci als in t Le courthouse, and to order 
warrants in favor or sc.id county cl e r k for a r easonable 
compensation t herefor , it appeari ng that t he performance ot 
t hose s ervices by the county clerk docs not interfer e with 
t he proper pertorrr.unce by the count y clerk of his offici al 
duties , and this i s true especially in vie\T of the tact that 
by this arrangement with the county clerk t he county saves 
t he other addition~l expense it ~iGht be ~ut to i n having to 
pay t he telephone bill for each of the other county off icials 
in t he courthouse . 

Your3 very truly , 

DHJUCE WATSON , 
Assi stant ~ ttorney General . 

APPROVED : 

J. E. T.&YLO.tt , 
(Acting) ntt orney General . 

DW:HR 


