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Administrators, Executors , Guardians , ~nd 
Curators are not included in term " trustees 
of trust funds" in Laws of 193? page 508 . 

.hugust ~8 , l <J3? . " J \ q ~,____.... _ _ 
F 1 LED 

Hon. J . · • l cCwnmon , 
.... uJ.>ervisor . Bureuu or 
BuildLlG ta.. Loan t>upervision 
Jefferson City , llo . 

Deur l.:r . 1 cCamr1on: 

This department is i n receipt ot your rc~uest 
tor an opinion which roads as follo\m : 

"I an enclosing house bill No . 190 , 
on \lhich I desire your opinion as 
to \thether or not s uid not perl!l.i ts 
~~nministrt~torb , guardians und exe cu
tors'~ to invest in builain13 end l oan 
sh£.res \.hich c.. re insured by the 
Federal Insur~nce Corpor£tion . 

You u ill note the. t tho words ''adrnin
istra tor , executor and r.uardian" a re 
not found in the bill , but the wor dtJ 
"invest their trust fund& end other 
runds or noneys in their custody or 
possession" t..nd the \lor d 1 trustees" 
are the onl~r r efer ence to persons 
a cting i n a fi duciary capacity . 

You \~ill r et..dily understund th~ t tt.is 
bill is u t~r utt t e:.id to St..Viugb and 
lot.n usLoci!.. tio~l.s the. t hL ve their 
shure~ i Lsureu end I ~m p~rticularly 
unxiot..s tll.t.. t such builclin ~ o.nd l oan 
t~.o~ocio.tion::J mt..y h:..ve a ll yos~iblo 
av~;,nuc..., of buwineS.;:> open to them. 
I n thib conuection, I nit9'1t aao. t.tt-.. t 
while t hi:, bill \:ill not be in effect 
until 90 d~ys tlft er the o.djournment of 
the le~isluturv , plans ure ~lrv,dy on 
foot to set the ~£chinery in motion 
so thut executors., udr:linistr&torL und 
guardians may inves t . 

There is u diversity of o~inion , ¥trticu
larly umong probh te judge.., , us to ~/hether 
such could oruer or &pprovc an i nvest
ment in insured share~ by udmi~istrutors , 

executors , etc . 

f 



I 

Hon . J . 1 1. l'cCB.I:lmon, - 2- August 28 , 1 9'37 . 

Ther e vres h&nded to re tuo c.emos 
v1hich cay be of vc l ue to you i n 
re~ ching a decision bnd I um en
closing t hen herewi th e.nd r e quest 
t hut same be r etur ned when they 
huve se rved your purpose . 

If by executive i nterprctution 
t hiG house bill cen be hela to be 
inclusive enouGh to per mit ~d
mini strutors , executors and guar
dians to invest i n federul l y i n
sured shar ef:) , it vrill be i n line 
with my thought s on the matt er . 
Ho~~ver , if house bill no . 190 
will not per mit of such i nter
pr etation , t hen befor e you promul
~te your official opinion, I will 
appreciate it very much if you ~rill 
notify me so tha t I may present 
other cit~tions of authorities t hat 
I me.y have at c.y com"!tlnd . 

It might be ne cessary to have house 
bill Fo . 190 anended , but in t he 
meantime , i f you could give a rul
i ng similar to tha t given aa t o 
Home ovmers LoLn bonds , then build
i ng e.nd loan associc tions will pro 
fit, as I believe the l egisl&ture 
intended that executors und guardians 
could so invest , and will , if 
necessary arend said bill ut the 
next session i n t h&t particula r . " 

House Bill No . 1 90 nay be f'oU11Q in La.v,s of 1937 , 
page 508 , &nd provides au follovrs : 

"It s hall be l awful !'or banki ng i nsti 
tutions , trust coopanie~ , i nsur &nce 
companie~ , lo~n and investuent com
peni es , mort~·BG loan comp&nies and 
truztees of trust tunas , &nd t hey ur o 
aut horized to invest their trust fundu 
and t heir funds und moneys in their 
custody or possession, in the stock 
a nd/or savinas a ccounts i n &ny f ederal 
or state buildi ng and l oan a s sociation 
& meober of a Feder a l Hore Loan Bank , 
and insur ed by the Feder a l u&vings E.nd 
Loan Ins urance Corpor ation , E.nd sai d 
institutions and trustees of trust funds 
a r e further authorized to be come members 
of said associations a ccordi ng t o the 
Charter and Dy-la\m of s ui d associa tions; 
Provided , t hat no such investoent nay be 
... a no .c "' .,.,."""a a n-f" +.ho ~T1 wt11m 1!1mn111'\'t. 'f"rvr 



Hqn. J . \ : . McCammon, - 3- .n.ugust 28 , 1937 . 

which such a stock or savings 
a ocount may be insured . 

"The stock and/or certifica tes of 
sa vings account s in s a i d associa
t ions may be eligible as security 
for all public deposits in deposi 
tories or by public officia l s , de 
posits of state or any political 
sub- division thereof \Jhere bonds 
or deposits ar e required by l aw to 
be deposited . " 

The que s tion presented is \lhether the phrase 
"trustees of trust funds" as used in the a bove statute 
is broad enough to include administra tors , executors , 
guardia ns a nd cu:-a tors . Section 104 R . S . !~o . 1929 
provides as follows : 

"Burplus money may be loaned , when.-
If , on the r e turn of the i nventory , 
or at a ny other time , it shall appea r 
to t he sa tisfa ction of the court t hat 
there is a surpl us of money in the 
hands of t he executor or administra tor 
t he. t vrill not s hortly be r equired for 
the expenses of adDdnistra tion , or pay
ment of debt s , i t shall have discre
tiona ry power to order him to lend out 
t he money on such terms and for such 
time ~s oay be deemed best . " 

&e ction 4 1 0 R . ·""' • r o . 1 929 provideb as follO\(S: 

"\.'hen it shall appear that it \•ould be 
for the benefit of the ward tha t his 
r ea l estate , or any part thereof , be 
sold or leased , or his persona l property , 
or any part thereof , be sold, &nd tha t 
t he pro·ceeds be put on inter es t or in
vested in United ~tates or stut e bonds , 
or in any other r eal es t a t e , or in any 
other lOrsona l property, or in t he pre
servat on of t he esta t e of the minor , 
t he proba t e court may aut horize a nd order 
such s a le , leas i ng or investment . " 

Section 418 Laws of t~ssouri 1 935 , p . 186, provides 
in part as follows: 

"Guardians and cura tors shall , unless 
the money be invested i n i~proving the 
r ea l estate of wards e.s hereinafter 
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provided , loan the money of their 
v~rds a t the highest le~l r ute of 
interest that can be obtained , on 
prime r eal estate se curity, or in
vest it i n bonds of the United ..., t a tes , 
or bonds guaranteed by t he United 
St a tes, or of the J t a t e of tassouri , 
or of t he federal farm loan bank . ~ 

I n utephens v . Stephens , 2:32 ~ . . • 9? 9 , the .:.;uprene 
Court he l d tha t under Jection 418 , supra , a r,uar dian or 
cura tor without en order of t he probate court may l oan the 
money oftheir war ds on pr i~e r eal estat e se cu~ity or i n
vest i t i n bonds of t he United b t a t es or bonds ~aranteed 
by the United u t a t es or of t he .St a t e of !'issouri . The re 
fore we a r e to as certain whether House Bill Uo . 1 90 a l
l ows such funds t o be i nves t ed i n building and l oan 
shares without f.n order of probat e court or must ...,actions 
104 and 410 be fol lowed . 

In t he memorandum att&ched to your r e quest , severti l 
r easons c...r e advc:..nced as to v1hy ad.ministrb. tor::; , executors , 
guf.lruians t..nd cur&tors c..re "trustues of t ruot funds" so 
as to bring them within the purvie\J of the s U.. tu te ullow
ing such fiduciaries to invest i n builuing und l ob.n shttreb . 
\;e will note in passi ng , several recsons V1hy it r~y be 
i nferred thnt the Legislature di .d not intend to include 
such persons in the term "trustees of trust runds": 

1. l~n executorship or administre.torshi p is not 
a trust nor is a guardianship a trus t , Res t u t e 
ment of t he Law, par a . 6 a nd 7 , pp . 22- 27 . I n 
:McCune's Estate v . Daniel , 76 L . ~ • • (2d) 403 , 
t he l::mpr em.t:: Cour t of }lissouri re coe;nized the 
difference between a trustee and u guurdi a n: 

"This will does mor e than author ize 
the proba t e court to appoint Daniel , 
curator of t ho estates of the minor s 
and i n f act appoints and invests 
with the power and duties of a. tru·s 
tee with r espect to the funds of the 
esta te * * * Had the will in this 
case done nothi ng more than desicnate 
Danie l es cura tor of the mi nor child
r en and the pr ob&te court had appo int
ed hir. such , then t he provisions of 
&ection 412 R. v . 1 929 would appl y . 
But the present will not only nominute 
Daniel as curator , but expressl y i m
posed on him the duty as well as pm1er 
to invest t he surpl us funds of the es 
t a te i n fore i~ l ands . That the de 
fondant \lt.L to EAct in the capacity of 
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. trustee , r uther thun as a mere 
statutory cur&tor is evidences by 
tho provisions of the will . " 

2 . The Legisl~tule i n sLoilar st~tutes have in
cluded taministr&toru , executors , 1U~rdians and 
cur~ tors as l~ll us trustyes . ~ection 2 J 21 ~ . ~ . 
Uo . 19~Q , wherei n the Lc~islaturc provided for 
investr.ents i n bonds re,3istered by the .... tt.. te 
J~udi tor , r eads , in port , us follow~ : 

"They sh&ll ti l so be e l i gible for 
the investoent of uny funds in the 
possession of any ~aministrtitor , 

executor , re;ardiun , curtttor! trustee 
una t. ll ot er c rsons sustc. nl 

auciary re a ons . buch invest
r"ent s r..ay be J:.W.de \li thout an order 
of court first had and obtained , 
and \.'i thout incurring liability for 
l oss ; except in cr..se of i nexcu.st.tble 
ne gligence . " 

\ Je T'!ay , t here fore , infer tha t the Le gislature 
in enacting the inst~nt sta tute did not intend 
to include adcinistr~tor , executor , PU&rdi&n a rid 
cura tor , since they could have used these \'X>r ds 
as th~y did i n the stt tute auoted above , so 
there would be no unbiguity . 

3 . The statute provides tha t -t he "trustees of 
truat funds" ur e authorized to oo co,.,e ncl""bers of 
ae. id a~sociations . I t is a 'uell considered 
pr inciple of l a\J t ha t t.n inves t .oent must not be 
mEl de in t he nure of tho guar dian , but in th ... t of 
the war a , 26 C. J . p . 1145 . It ray , th~refore , 
bu inferr~d that ... i nca the r.. ct proviaes tha t t he 
trustee she.ll becore "" merber , th~ t it "'ua not 
intendeu th~ t it bhoulu include ~ gu rdi~n or 
curutor \.no .r::ust mE..Ke th.L investoent iu the, ~~ 
of the \turO. . 

Howevur all the '-' bove is notod only to Sh0\-1 
tha t the i nt ention of the Le~iolu.tUI·e might be 
construed ttS not to include edmiuiatr~tor~ , 
oxecutor.t:J , gu&ruiuns -..nd curtttors i n the term 
"trustees of trust funds . " 

The rule of stc..tutory construction t heo. t ap 
plies i n this cc.se is given in 5J c. ;r. para . 
510 . 

"The r epetil of st~tutes by impliou 
tion is not fuvored . T]J.e courts \till 
not e nlar ge the meaning of one uct in 
order to hold th~ t it repeul s another 
by ii:lplicction" . 
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House Bill No . 1 90 does not ~xpressly xepeal 
sections 104 a nd 410 h . v . lo . 1 929 . The r e 
pec l of e st~tut~ by i mpl i c- tion is not f~vor
ed i n l.issouri ttnd the actJ should be construed 
if possibl e so both \/ill S~-tnd t..nd be ~1 ven 
effe ct • .J t c.. t e e x . r e l Karbe v . B£.der , 78 I.) . \. . 
( 2 d) 835 , 336 l.o . 259 . 

Tht~rc.:f'ore in order to conat1·ue Hous e Bill 
No . 190 &.b a llo\ lng executors , t.dministru tors , 
guarai~ns ~nd cur~tor~ t o inve~t in buildi ng 
a nd loa n &.ssocia tions , v.e must first i mpl y tha t 
t he t e r n " trustees of trust funds" includes the 
four clas~es £.bovc ~nd then we ~st fur t her im
ply th~ t the l e ~is lature intended to repeal 
~actions 104 a nd 41 0 , supr~ . This is r epea l 
i ng st~tutes by bcs i ng un inplici tion upon a n 
implic~tion or E..S \;as aptly strted above, it 
is ''enla r g i ng the rooc.ning of one a ct i n order 
to hol d that it repeal s 1:1not hcr by implica tion" . 
r·e be lie ve t he r u l e i s well stated in Roxa na 
Pe troleum Conp£ny v . Cope , 269 -~c . 1084 , 132 Oklc. . 
1 52 : 

"Le t i t be 1'13Lo ..... bered in be ->L iliing the 
consiucr~tion ot t h is ( UO~tion thut t he 
Cor:;>ens .... tion Lu\. of this :.:.t-te makes no 
r.E.;ntion of r..inor .... , E..nc. it is onl y b~· 
in plicc tion tht... t t!:t;y cun oe included 
"1 thin t..ny section of th. t l &\, , <..-IHl this 
sce.I:'I.s to oc .umitted • .. nd h(...vinc by ir.
plicc. tiou brought th(,m l.i thin the Coupenst. 
tion L'-\1 , < nd given then t hereunder the 
ri~ts to adult~ , upon this impliot... tion , 
as ~ found(...t1ou , \e .r e then ~~~d t o 
hold t .t ...... t the !..Ot L. ... s chun,;ed , &bl'0 3<- ted , 
and superue dod the CON"JOn l aw and older 
s tEt tutor y riohta of tho pe.rents . ...nd 
thct by buildi ng one preu~ption or im
pliott ti6n upon c.nother \:o E>hould destroy 
t ho right s of pt:..re.nta ''h1ch ht.ve existed 
\tithout oueution until \.e \ore he r o a~ked 
to cppl y this ne·. c.nd f>trcn-c ~ctr1ne . 

''No authority is nc cess{ r~{ to sustcin t he 
proposition t hut r cpeulD by implic~tion 
a r e not to be favored , ~nd t hbt to strike 
dmm a val ue r i Ght ~iven by n statute 
c nd t. lso existing by oor.mon l a\, , mer e ly 
upon an infe r ence to be dra\m fron c new 
stctute , pr esontc an unhappy rAnnor or 
~djudic~ting those rights and hol d1n3 
t hat they no l onger exist . '' 

CONCLULION. 

It is , t hereforo , t he opinion of this department . t hut 
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"trustees of trust funds" as provided for in La\vs of 
1937, pbge 508 , does not include administra tors , 
executors , guardia ns or cura tors and tha t such persons 
must follow the preceedure as l a id do\m in sections 
104 and 410 R. ~ . :to . 1929 when investing in shE.. r es ot 
building a nd loan a ssoci€tions ; and it is our furthe r 
opinion tha t a prob&te court h!.s power and authority, 
under such sections , to approve investments in build
i ng a nd loan sha r e s , which are insured 1), the Feder a l 
Insura nce Corporation . ~ 

Respectfull y subcitted, 

OLLIT.::.R ~ • liCUN 
.fissistant .... ,. ttorney Gener tt l . 

lr..PI'RO V.~.m : 

t . .c: . T_ .. Yll)R 
( .~.oting) ... ,. ttorney- General 

.1\0 ' K :LB 


