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TAXATION: Property may be summarily seized and sold by 
strictly f ollowi ng t he statute , in payment of 
de linquent per sona l pr operty t axes . 

1 .. 

J~nUury ~7, 1936 . 

1..r . .L:.. . .1.. !..Cuonal d , 
Prosecutin~ .~torney , 
l .. crcer County , 
.rrinceton , ... _i s soui i . 

This wi l l a ck"lov•ledee recei nt of your inquir y 
~~ich is as follo~s : 

"~ections 1 2322 , 12335 and 12336 
a uthorizes c tovnship co l lector to 
enforce col lection of taxes ' by dis 
tra int and sc l e of the goods and 
chatt els ' of the per son who ought to 
pay t he s~e ; but we underst and the 
tovnship col lector ha s no authority 
t o sue ~nd col lect on a personal j udg
n..ent . Now v1e aon ' t under stand just 
how the t ownship co l lector shall pro
ceed by ' Qistra int and sale ' of the 
person~l ,ro~erty of t he t axpayer . 
5h 11 Le a lone or ~i th the constable 
or she riff arive out to the ho~e of 
the taxp&yer g11d load U? s o.w.e of t he 
furniture or drive off a cow or other 
~crsonal pro perty , adver tise i t ~nd 
f)ell i t ? 

"J: l euse acivi::;e us j ust t1ow to proceed . " 

Section 9915 , k . ~ . _ o. 1929 , provi des as follows : 

"The coll ector s hall clili t,.entl y endeavor 
anQ use ell l e.1o.ful n.t.eans to collect all 
taxes which t hey are r e r ui r ed to collect 
in their res~ective counties , and to 
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that end t hey shall have the power to 
seize and sell t he eoods and chattels 
of the person liable for taxes , in the 
s ame WEnner as goods nnd chattels are 
or may be required t o be seized and 
sold under execution issued on judg
ments at l aw , and no uroperty whatever 
shall be exempt from seizure and sale 
for taxes due on lands or personal pro 
-perty: r rovided , t hat no s uch seizure 
or sale for taxes shall be made until 
after t he fir st day of October of each 
year , end t he colle ctor shall not re
ceive a credit f or delin( uent taxes 
until he s he. l l have wade ·affia.avit 
thut he h~ s been upab le to find any 
personal property out of which to maae 
t ne t axes in each cuse so returned 
delinquent; but no such seizure and 
sc..le of {_,oods shall be .. .ede until the 
coll ect or h&s ~de demand for the pay
~ent of the t ax , either in person or 
by deputy , to the party liable to pay 
t he s~e , or by leavin~ a written or 
pr int ed notice at hi s p l a ce of abode 
for that purpos e , with so!Ue .r .. em.ber of t he 
faui l y over fifteen years of age . ~uch 
seizure ~ay be oade a t any time after 
the fi rst day of October , and before 
said taxes beco~e delinquent , or ufter 
they become delinquent: .t>rovided further, 
that when any per son owine persona l tax 
r emoves from one county in t his state 
to another, it shall be t he duty of the 
co unty collector (or to ~shin collector 
as t he cese nay be) of the count y f rom 
which s uch nerson shall •. ~ove, t o send e. 
tax bill to the sheriff of the c unty 
into whi ch such person may be found , and 
on recei ut of t he smne by said sheriff , 
it shal l be his duty to proceed to col
l ect said tax bill in like manner as 
urovided bv l aw for the collection of 
personal tax, for which he shall be 
allowed t he same compensation as pro
vided b y l aw in t he co llection of execu
tions . It shall be the duty of the 
sheriff in s uch ca s e to make due return 
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to t •. e collector of t he county from 
Vlhence s e.id t ax bill W(.S i s sueO. , with 
t~~.e .c..oney collected thereon. " 

8ection 1, Laws of ... issour1, 1935 , page 408, provides : 

~That all penalties and interest on 
personal and r eal estate taxes , delin
quent for t he year 1934 and prior years 
shall be computed after December 31st, 
1934 on t he sane penalty and interest 
basis ~ s the taxes del inquent for the 
year 1934 until paid . " 

I n an opinion \Yritten by t his offic e dat ed Jul y 19, 
1935, directed to Ron . Henry c. Sa lveter, Prosecuting Attor ney 
of Pettis County , Sedalia , .~oo.issouri , it was held that: 

"The interest and penalty are both 
eliminat ed by t he 1935 .~ .. ct a s t o s uch 
as accrued prior to Dececber 31 , 1934, 
on taxes that were delinquent f or the 
year 1934 , i . e ., on Janua~y 1, 1935, 
and re~ardless of whether the taxes became 
delinquent on January 1, 1935, or any year 
prior t hereto . The t ax is paid in full by 
payment of the original tax and such 
penalties as would ana. do accrue on taxes 
t hat became delinquent on January 1 , 1935, 
if paid after t he 1935 .ct became operative 
on April 29 , 1935." 

In t he case of State ex rel . v . Snyder, 139 1..0 . 549, 
1. c . 555 , t he court said : 

"There are t J erefore two di fferent Ltethods 
provided by statute for t he collection of 
taxes against rea l estate , viz., one by 
s ui~ to enforce t he State ' s lien against 
t he l and , the ot her to Q.istrain persona l 
property for ' all taxes .' In r e Life 
~ssociation of America , 12 LO . App . 40 , 
it wa s said : ' The r ight t hus given to 
distrain persona l property for ~all taxes," 
as well before a s aft er t hey have become 
delinquent, shows that a ll taxes are per
sonal char ges a r ainst the owner of t he 
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property in respect of which they are 
l evied. It is tru~ t hat a tax is not 
a mere debt in the sense that a coumon 
l aw action will lie for its recovery . 
It is ~n i npost levied upon the citizen 
in invitUhl; unQ for coercin£ its pay
LJ.ent the ~tate is lL.J. teo. to the D.o<ies 
pointed out by statute .' ~ 

The court then approvingl y quotes from the case of 
City of Carondelet v • .Picot , 38 1-o . 125 , as follows: 

HThe levyins of taxes is a ~tter sol el y 
of statutory cr eation, and no means can 
be resorted to to coerce their payment , 
other than those point ed out in the 
sta tute . n 

I n the case of State ex rel . v . Sargent, 12 l..o . App . 
228 , 1 . c . 237, the court · said : 

"Nor does the law allow t he collector 
t o seize personalty for taxes without 
notice to t he party liable , given in 
per son , or by l eaving a copy with his 
family at his residence • • *, which 
in case of non- residents seews i mpossible. " 

I n the case of DeArman v . .ii lliams , 93 Lo . 158 , in 
speaking of the constitutionality of this l aw , the court said, 
1 .· c . 163 : 

"The point Lade , that the tax bill 
issued under this statute is not ' due 
process of law,' is not well taken. 
The wode of levyin~ and collecting taxes 
is a uWtter confided to t he legislative 
power, and such l aws are ' l aws of the 
l and.' • • • This statute operates hlike 
upon all persons who , o~rint.. a personal 
tax, ~ove froJ OBe county to another , 
and is not open to the objection Aade 
t o it . " 

4ihil e ::,ection 9915 , s upra , has apparently been held 
constituti ona l, and while on the face of it it points out a 
course of procedure wnich t he collector is authorized to pursue 
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in selling per sonal property for the payment of personal taxes , 
the l aw requires that it be strictly followed . The assessment 
must be made within the time set forth by said statute , and 
demand must be oade by the collector for the pa~ent of the 
tax,either in person or by deputy , to the party liable to pay the 
same, or by leavin~ a written or printed notice at his place of 
abode for that nurpose , with some member of the fami l y over 
fifteen years of age. The courts have ~eld that this nethod 
of maki ng demand is not conplied wit h by Lai ling a letter to 
t re delinquent taxpayer. 

There is a scarci t y of decisions in Lissouri constru
ing this section of the statutes . 

In t he case of Notional L~ber & Creosoting Co . v . 
Burrows, 284 s . ~-f . 153, which was an ::1ction in trespass for 
damaLes claimed because of sucasry distra int 1roceedings by 
t he col~ector, the plaintiff adwitted receivinc the noti ce or 
levy or seizure , but the court declined to hold that that is 
sufficient co~pliance with the statut e which requir es decand 
prior to t he seizure, und said, 1 . c . 154: 

".but it it be assuuea. that defendant rna.de 
demand by mail , and tha t the written de
Il.l..tUld \re.s received by plaintiff , is · such 
demand sufficient under the statute? 

"The statute provides that no seizure 
shall be uade until the collector has 
~ade dewand for the payuent of the tax , 
either in person or by deputy or by 
leavint. a \tri t t en or printed notice at 
t he pl a ce of abode of t he taxpayer with 
some .~.a.ember of the fami l y over 15 years 
of e.ge . Lay the demand be L..a.de by c.ail ? 
So far as we are ab l e to ascertain 
section 12907 has not been specifi cally 
construed by an appellate court r espect
inB t he question before us . In $tate 
ex re l . v . Sar gent , 12 .-o . App . 228 , l oc . 
cit . 237, i~ t he course of the discus-
sion of t he question t here under consi der a
tion th~ court used this lancuage: 

" ' Nor does the law a llow the collector 
to s eize ~ersonalty for taxes without 
notice to- the par ty l iable, given in person, 
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or by l ee.vint:; a copy with his fa r·..dly 
et hie residence (Rev. 3tate . Sec . 
6754), which i n case of nonresi dents 
seems i mpossible.' 

"In 0 ' Neal v . foodmen of t he iorld , 130 
Ky. 68 , 113 s . ' · 52 , t he court construed 
t he phrase 'in person' as used in the 
constitution-or the society. The con
stitution provi ded t hat there would be 
no liability under c certificate or 
policy until the ins ured ' shall have 
delivered to hiu "in per son" his 
beneficiary certificate while in bOOd 
health. ' .1ben the insureu ' s certif icate 
cawe to the clerk, it \.as discovered 
t hat t here was an error as to t he number 
of t lJ.e loca l camp . Insured was directed 
to appear for initiation and was r egul arly 
initiaten und p~id all dues and a ssess
~ents , but the clerk returned t he certifi
cate for correction. Before the corrected 
certif i ca.te Fo.s ret,urned and del i vered 
to t he insureu he was killed. The court 
ruled that t he phrase '!a Qerson ' a s 
t her e used did not ~ean tha t the certifi
cate must be placed in t he manual posses
sion of the i nsured , and , in considering 
t he proper construction to be given t he 
phrase !a person , used this language: 

" ' It has oft en been held tha t t he placing 
of insurance policies or deeds in t he mail , 
directed to those tor whom intended, v~s a 
valid delivery, and t herefore the words 
"in person" were inserted after t he word 
Hdelivered" t o cut off such delivery e s 
t hat of which we a re speaking and confine 
it to the insured in person.• 

"The l evying of taxes is a catter solely 
of s t atutory creation and no means can be 
e~ployed to coerce payment other than those 
pointed out in t he statute . City of Carondelet 
v. }icot, 38 ~o . 125. By section 12932 , H. s . 
1919 , persona l taxes constitut e a debt, and 
unier that section and the a t tachment law de
fendant had ample remedy to enforce collection 
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of the taxes he soubht to col l ect vii t h 
out resort:nL to ~umwary seizure ; also 
under section 1~932 it is provi ded that 
t_::.e col lector shal l in no c"'""se be liable 
for costs . 

"The a.emand requir ed by s ect ion 12907 
can only be nade in the L~nner prescribed , 
and the difficul ty or inpossibi l ity of 
makin ~ the deu .. and cannot justify & readi ng 
of something into the statute that would 
run counter to sound reason . :.e are con
str~ined to !ul e that the demand c~n be 
made onl y es the statut e prescribe s , and , 
since demand by ~ail is not prescribed , 
such a demand is in effect no demand. 

"The j udgment should be reversed , and t h e 
cause remanded , anc. it is so ordered. " 

It will be nvted that the cour t in 1926 s~ id: 

"~o far as we &re ab l e to ascertain 
section 12907 has not been specir ica l ly 
const rued by en appell a t e court r espect
inG the question before us . '' 

~ection 12907 of the 1919 ~tatutes there under con
s i deration \lt. S the saue as Section 9915 , ~. . >J . ·~o . 1929 . 

The court i~ that case discourase~ resor t by t he col
l ector to t he sur.rr..ary Iaet.hoc. of collectin0 personal taxes 
providea by ~ection 9915 , h . ~ . Lo . 1929 , and stated that by 
Section 12932 , 1". s . 1919 , which is ~ection 9940 of t he 1929 
Revi sion, 

"per sonal taxes constitut e a debt , and 
under that section ( 12932 , .t" • s . 1919 ) 
and the attachment l aw defendant. had 
anpl e remedy to enfor ce co l lection of 
the taxes he sought to col lect without 
resortin£! to stll1l!l'.ary seizure . " 

The pr ovisions of Section 9940 , R. S. 110 . 1929 , are 
i n consonance wit h t he gener al procedure of a course t ha t 
should be fol l owed i n r ecovering ~roperty from a per son , and 
it appears to us t hat t he course t herei n s et forth i s pr eferable 
t o t hat set forth in Section 9915. 
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It Vlill be noted. that un<1er the provi s ions of the 
l aw ·•~i th res-.e ct to counties \lhi ch are uncie1 t:)\,nshi p or ganiza
t ion, Section 12:31. ... , 1\. • ..,) • .... o . 1329 , proviJ.es t hat the county 
treasurer of such counties shdll be ex of:icio collector and 
have the se....ue po.1er to col lect a l l delin<iuen't person al pro
perty taxes , and prosecute for e.nJ. .. s.k.e sal e thereof , "the 
same t hat is now or may hereafter be vested in the county 
collectors under the general laws of t hls State . " 

COdCLtJ,:,ION 

I t i s our opinion thet t re procedure set forth in 
Section 9915, rt . ~ . l o . 19P9 , iR a proper ~ethod of summarily 
.selling personal property bel ont,Jn£ to e. deli 'lquent taxpayer 
f or t he payment of del inquent taYes , and tret the same has been 
hel d cons t ituti onal; end f urtrer tPe tovTehi ~ coll ector in 
counties thet heve t o··nshi":> or geniz'ltion , by l i terally fo l low
i ng the pr ovisions of Sections 12332 , 12333 Pnd 12334 , R. s . 
~o . 1929 , i e a uthorized to ~o su~-·arily seize and sell the 
delinquent tax,eye~ ' s ~roperty t o satisfy his delinquent taxes. 
I n order to do eo , though , such t o·mshi p collector must first 
"call at least once upon t he per son t~ed at hi s or her pl ac e 
of residence, if in t he tovmship for which such collector has 
been chosen, and shall demand , ayment of the t axes char ged 
to hi~ or her , on his or her ~roperty , " and if not then paid , 
he is t hereupon authorized by Section 12333 to "levy the s~e 
by distraint acd sale of t~e LOOds and chatte l s" , and shall 
e ive public ~otice of the ti~e and pl a ce of sal e , ~nd of the 
property to be soli , - t l east fift een days previous to the 
sa le, by a~vertiaewent to be ~oste~ up in at least three public 
places in t ne tolmshi ; ~mere such sal e is to be ~de , and t he 
sa le shal l b e by ~ublic a uction . 

It i s our further opinion th&t said sections and the 
provi sions thereof LUst be lit erally and s tri ct l y ~ollowed in 
order for such sule to st~nd tLe te~t cf t he courts ; t hat said 
s ections provi~c ~ sUULary ~ethod of d eprivi~v ~ ?erson of hi s 
property , anJ the use t~ereof i~ di scouraged by the court in 
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the recent 1926 decision thereon , c.nd th"'"t the Lore desir able 
cour se to follo·:. is defined by uection 994 0 , R . s . i .. o. 1929 . 

.<iPPROV..till : 

ROY ~cktf·1..iiCA., 
Attorney General . 

Yours very truly , 

DL~JCE ·:;AT S ON, 
Assistant Attorney General • 


