
- ..13.C .t100LS : Board of directors have no pouer to repair r.o~o3 1n 
f r ont of school buildings , out of incident al fund . 

February 12 , 1935. 

l :r . J . -> . i .axwoll 
~0' 1. 1ty )uporl.ntendont 
Johnaon County Public choolo 
nrron!lb-.trg, :Ussotlri 

.cor Sir: 

Thia !a to acknowle dge your lotter o.s follo\v::. : 

" :ill you kinC.ly a vise mo regarding 
the follot71nc: 

1 . Can n achool board legally spend 
money f ron tho inc ! dental fund to hol 
repair a public road on d.hich the 
school propert y is locntod, and whiCh 
tho childron of t~o dis tric t travel to 
and fro::t s chool 

2 • . 1houl d lilOnoy bo spent in the 
above r:umner, can any recourse be 
tnlmn nga.inst said board. " 

5ection 9311, .1 . S . l!.o . 1929 , i n part provides: 

" upon tho order of the board of directors, 
it shall be t ho o t y of tho district 
clork t o dro.w war ants on tho co~ty 
t roo.surer 1:1 favor of ony pn.rty to vhoD 
the district has boco=o logally ~ndobted, 
c ithor f or sorvlcos as toachor, f or 
material purchnsoc for tho uso of the 
school, or oator l nl or labor in tho erec
tion of a s c~oolhouso for sale district--
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"tho mid warrant to be po.id out of nny 
~oneys in the a~~ropr1nte r~~ l n the 
hands of tho snid treasurer ond belons 
ing to tho d istrict . Tho 3poc1os of 
1nc obtcdnos3 cust be cl..oar1y stated o.nd 
should bo drawn on 1 t3 a propria to f'und; 
all ~onoya ror toaohoro' waros on the 
t oa.chors ' f'und; all I:lOnoys uaod 1n the 
puro~e of a a1te ~ erection ot building 
thoreon, and f urnlshing tho same, on 
building fund; and Ql.l other o.xponsos to 
be paid out of tho l nc idontal Tund:" 

&ection 9312 R . S ~ . ..!o . "1929, provides in psrt as 
follotts: 

" Th tr,.. a.surer shall opiJn on aceo.mt for 
oo.ch 1'un1 spoc1f1od 1n thi3 aC'Ct ion, and 
all coneys roceivod froD tho stat e , 
county and to r:nzslrl.p fl.mdD ~ and aJ.l t:lOnOy:J 
d-r 1vod fran tho taxation tor teo.chors ' 
~a.~os , ~ all tuition fees , shall be 
ple.eod to the crcdi t o f t~o 'teachers' fund;' 
t ho monoy dorlvo f rom tnaati ~n fo~ Incidental 
oJ...-ponoos shall be croc~tod to tho 'incidental 
fund; ' · .. * * • No trensurer shall honor anT 
l"Tar ant unloso 1t be in tho opor form and 
upon the appropriate 1'Und; -~: * ~ . a 

In state ex r el . 'nrl<r.~o v . Hil:.:molborger-iltll'rison 
Lumber Co ., et o.l, 58 3 • . • (2d) 750~ 1 . c . 753 , t h e uprc=o 
Court of lliosour1 so.id: 

"~· .. * wo tlnd that :;ect1on 0312~ t . S . 
1J29 ( o . st . ·~ . Sec. ~3~2) , provides 
r or Civ1din~ ochool rcvcnvo:; into throo 
fundo, designate ~ a3 teac~ors ' fund• 
incidcnta..l fund, and building fund~ ·.: ·:!
The incident al fund ia derive ~ whol ly 
fron ta.x ... s l evied f or inci dental oxpon3czs ~ 
oxcopt that it i3 provide~ by oaid section 
' that tho board o£ director"' Bho.ll ha·.;e 
tho , ower to transfer frow ~o i ncidental 
to t'w building !'und ouch m.nn o.3 r.1ay be 
""~ccos ·H~ry far the ordinary rcpo.iro of 
school proporty. ' 11 
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~oction 9226, R. s . Mo . 1929 , prov1dea 1n port as 
follo\</e : 

~Tho bonrd o~ e~ucatlon or directors 
of any school ~strict i n this otato 
shall , whonovor in their jud~ont it 
bC'CO:'lOS nocoss.lry, or t·'ley be roquost
o~, by a petition or ton taxpayers of 
ony auch school diotriotl to ·.ncroaae 
tho ruLUunl rate of taxat1on for tho 
pur:;oso of paying for oohool buildlns 
sitos, Whether the oa=e hnvo been 
purch sod o~ coneoDned, for buying or 
oroctlnt; s chool buil dings in sueh 
districts, or ~ofairing or turn1s~g 
sue~ buildlnes, or for ~uilding, 
repa!rinr nne ~nta -nln~ foot bridges 
ovor running otroa=o) determlno tho 
rate of taT~tion nocos •ary to bo lov!od 
within tho ma."tir.nl.!n ratoo preccribod. b J 
tho ~onstitutlon. and as therein lLcit
od £or such purpo::Jco , -;~ u ~ . " 

Tho board o: directors aro truotooa of school funds 
anc.' their powers o.ro lL1: ted to t.l-toso c pros:Jod in tho sto.tute . 
Tho duty of tho board of directors pr~~lly is to provide 
for O(UC~tio~a1 l~otruction to pupils . Yo~ state that moneys 
woro taken fro~ tho lncidontal ~d i n order to repair a 
public road, and we ass~o that it ~av locatod in front of tho 
nchool houso . --o do not fi.'l!:" any sto.t uto or o.uthorlty, 
ozpresoed or i mpliod, that would permit a cehool board t o 
~pend =oney out o~ tho· incicont~l -rund in ro,o.1r1ng a public 
road. Upon co~plyin~ with 5cct1on 9226 1 aup~a~ they nay build 
anc Dnintnin root bridres ovo~ runnin~ otroaos . llowovor 1 we 
do not believe ~at that section could bo gi ven as aut hority 
to repair n road out or the incidento.l fund . Facts ~ght 
p~oso~t tho~se~cs 1~ a c ivon ease wboro it nould be necooanry 
for inr~eso and o~oss to the school property, thnt o. pnthao.y 
or roadwny bo canat~aetc~ an~, if such wae d~o. i t would be 
1 awf'ul, yot payment for the wor !r uould not como out of the 
lncidento.l .rund. 
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e WYlcrst~d tho facta ~~ stated in your letter 
that tho aehool boOJ c!. tl()roly ii:Jprovod the :r:> l lie road rilllni.ng 
ulong 1do o f t h o s chool house, out of tho incidental fund , 
and i f euch 1 s truo, 1n our opinion, thoro h .:1.s boon :1 ms
o.pp11catio:>. of 1'u..r:IC.5 on the port of tho board of diroetor::s . 

In Cotlsolido.tc,.· "' e"wol istr1et llo . 6 v . Shawhan ot al, 
273 s . '1 . 102, the h.nn.s as ; ity ':;ow."t o!' Appeals, p :.>o 194, said: 

"Under our. ~tnto l0.\7 tho i"'Ovcr:nnont of 
a seaool district, ae o 1 as the h andling 
of tbe finances thereof, is vested 1~ o. 
b oard o~ dircctora duly elected by voto . 
Tholr p O\Toro and d~tloo aro Pl"'oscribo<~ 

And fur thor , 

by statuto . A trust in ropooe d 1n thc1:1, 
the execution of w~ich is f requently o.vtond
e d \"'ith di "ficulty ond ombn..~nss:tent . By 
ncceptlng such trust os.eh director oblign.tos 
hi=ool f to porforo the ~~tiea as tho law 
diroeto , and if thoro is o. mioapplico.tion 
of t !'"lc funds , or any part thoroo.f , the 
quo3t1on f or l Otc.rmination 1o as t o 
.·bother or not tho cl1roc .ors are personal

l y lia.blo and l:'W.Y legall-y be require ,.' to 
respond in dama zes therefor . " 

"Tho lo.Tt as stated 1n tho soetl o1 laet 
~ontionod is reflected in the opinion of 
t his court in Cl o7oland Villo.c e ..Jchool 
District v . Zion, 195 6~ . tpp . C99, 304, 
190 s . J • 955, 957, lmcro it is hold 
that: 

' ~ * * . onoy co : lecte by taxation for 
school purposes cannot bo diverted from 
one :fund t c onother . Certainly r:one)" 
in the teo.ehor' a fund cannot bo trans
fo~red to and u s ed in tho inci dental fund.• 
It is 11kc•·:1so true, and for t h e same 
reason, that nonoy in the too.chors ' ~ 
may not be uood in tho bui lding ruDd. 
That th1e ':lao dono 1n tho caso at bar 
stonds ad!:d ttod. .LJofondanta cont end they 
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"8.!'0 not liable the!'o.f'or . to th.:.n!~ 
tho ~upro~o vourt oottlod t hio point 
againnt dofcn~to ' conten tion in 
T-no: " ounty v . Hunolt ot al. ., 110 Mo . 
67, 19 ~ . w. 6201 ~hero it 1o ~aid: 

' lio \7 l'lhi~o t he county coU!'t :md t he 
judges thoroof hnvo vestod in thon 
discrot i Jnary po~~ro ao to the a~~
!:..Bnt o~ this c ounty cchool fund t or 
ac~ol purposes , they ho.ve no d1ccro
tion ~hatovor as t o tho uoes to ~eh 
it can be applied. Tho uso o£ tho 
f und f or the Pa:y-:nont or ordinnry cotmty 
debts oas ~ act i n ~~oct violation 
of tho con:J ti tut1on and lawa crcatlng 
that .fund, ond ~o.a , therefore , noth ing 
short of ~~lfc~c~~co . That tho judges 
tro..U.d be liable in n p:'!t-at o ault t o 
per:;o!l.O ospoclo.lly injured r o:- such a 
violation of l c..w is cloOI-, and wa can 
soo no .ro::won .;hy t iwy oro not liable 
to the count y . ~· -~ * The county cour t 
nnd tho ju~ges thereof were tbo agents 
of the county, but they wore agents 
appo inted by and under tho gen eral lawe . 
Tho1r autho:oity is 11mi t ed and doflnod 
by lo.'!T . /~s the dcfondnnt3 have ::dsappliod 
this i'und , on..: tha.t, too, without fm'J 
a.u thority ot la\'1 wba.tevor ~ they mu.st be 
held a.ccountable to ~o count y a s trustee 
of the ~~~ ~or such unlawful net . As 
thoy had no discretion by nhich thoy could 
o.p:vly tho fund t o tho po.ynont or ordinary 
county deota , it can mnko no dif£er enco 
th~t th~ ac t was not corrupt or n willful 
violation of tho law, nod ~o th~ t rial 
co·..ll' t rulec.:. . This f'und should bo roplacod 
b y t hose who divertod it.• n 
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In answor to your aeeond question, 1 t is our opinion 
t · at racourno t o be taken ogoin:Jt oaid board t o recover the 
money ~ould bo an action nt law. 

JLH: EG 

{Of Jle .u.' f_t!Ck 
Attorney- Gonoral 

Yours very truly, 

Jamos L. Hor nBostel 
Asaistant Attor ney-General 


