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CRilHNAL LAW: In absence of st~tut;ry authority 
magistrate judge may no1;aisquali fy him
self and certify case to circuit c ourt 
for trial. Prosecut or may dismiss mis-

MISDE~~NOR CASES IN 
MAGISTRATE COURTS: 

DISQUALIFICATI ON OF JUDGE: 
demeanor case any time before defendant 
is put upon trial, and dismissal will be 
no bar to subsequent prosecution for 
same offense in s'Rilie or---.. her court 
ha~ing jurisdiction of offense. 

April 2~ , l'-;..)0 

.r . l • V. • ayae 
Prosecut.n~ Attorney 
Earriao .. 1 Cou."l.ty 

etho.ny, .. insourl 

Fl LED 

6 7 
Dear Sir: 0 • 

This is t o o.ck~owlodgc recei~t of yot~ lotter requesting 
a legal opinio1 of this department , sa:d letter roads as follo~s: 

"I oul d L: .. ko an opinion 0 :1 the proce iuro 
necespary to avold havln[ to try a serious 
n.iade 'teanor before our !~o. is tra t o , '0 o i s 
a la ruan ann not a lawyer . I~ t here any 
Ste. tuto authorizing t ':lo Judge , .himself , to 
disqualify ~imself and certify t his caso to 
the Circuit Court for tri al ? 

nAlso , I would like an oolnion on whetllor a 
roaocutor ca. .. 1 d ismiss a n~sdo:1oo.nor in 

:~)isvrate Court and ref:le lt in Circu!t 
Court , ~ithout prejudice . 

" I f poosible , at all , I would vory cuch 
approcia'te th.:. s i ni'ormatiou before the 20th 
of Apr11 , if JOU could possibly r ot i t to 
mo by t'lwn, Thank · ou verJ' nuch . '' 

Sections 1 to 4.5, ; a os 7SO to 761 , i...'lc l usiv o, Laws of 19lf.5, 
provide for tho j urlonlctlon and ~oceeuro £or a i~tratc courts 
in c asen of .: odc~eanor . 

Sect i 'n 1 of t he Act providoa t!1a t na lntrate courto s'1all 
have c oncurrent orlbinal jurisdic tion ~ith tha circuit courts , co
exto:lsi vo \,'L th t ":1oir respoctlvo counties in tho trial of all is
demeanors , o.nd ,..,eada as follous: 

"l!a istro.tcs shall ·,ave concu!'ront rlglnal 
jurisdiction ,~tu tho clrcuit court, co 
o.xtonsive wit 1 t'1eir ros,.,cctivo countie s ln 
all case s of m_scemoanor , except in cities 

j 



. . .. -

.Ur~ 

.. 

1. V. Uayse 

having courts exorcising exclusive juris
diction i n cr iminal cases, or as otherwise 
provided b y law. " 

• • 0 • 

I n view of t1is section, a prosecution for a niodemeaaor 
mirht be instituted i n either a magistrate court or 1n the clr-: 
euit court of t~~ county in whlch the offense was alle~od to 
have been committed . From the f acts - iven in your letter it 
a~pearo tl~t t ho misdemeanor proa~cution wao instituted before 
the ma(is t r ate in your county w·w is not a lawyer and that you 
would like t o know of any s tatuto which nould authorize t~o 
court to disqualify him~elf a nd certify the case t o circuit 
court fort rial . 

It appears that ect i ona 1 to 45, Laws of i s cour1 , 19l~o5 , 
1s complote and all inclusive ao t o the jurisdiction and pro
cedure of rlsdemeanor cases in magistrate courts ln the various 
counties of t he s tate except i n cities ~avinr courts which 
exercise exclusive jurisdiction i n cri1.1i.1al cases or ~s may be · 
otherwise pr ovided by l aw. 

Upon a careful review of the ontiro Ac t o are unable to 
find provision of t h is ac~ or of tho &oneral statutes pr oviding 
that a magistrate jud e L~Y dis qualify hLJaelf u on h is OWl~ ~otion 
and to certify a misdemeanor case pondlnb before him to circuit 

court for t rial . Therefore our answer to your first inquirJ. is 
tiat since there are no statut or y provisions authoriz ing such 
action the masistrate does not nave t his authority. 

Sect i on 2~ , La~s of T·issour11 19~5 , p . 757 , pr ovides what 
nr ocedure shall ~ovorn in the trial of misdemeanors in magistrate 
courts, and reads a~ f ollowot 

"All p roceedings upon tho tr..i.al of misdeU'.eanora 
before ra~istrnte shall be rovernod by the 
prnctice in criminal casoe in circuit courts, 
so far as t he same may be a pplicab le, and in 
respec t t o which no provision is de by statut e; 
orovided , no instructions or d eclarations of law 
s .a~l bo given by the ma &i strato . " 

It ha:J lone; been t~e le.\f in tlicsouri that a prosecutor my 
enter a nollo prosequi l n n crtQinal case pendin0 in circuit 
court at any s ta ·o of tho procoedi~ before the defendant has 
actually beon put to t r lal under a valid indictment or information. 

This form of dismissal refers to the d1ao1ssal of criminal 
cases and in c~fect ls a record entry in the case t hat the prose
cutor or plaintiff decl ares tP~t he will procoed no further. If 
the d1aaisaal is takon beforo the defendant has been put upon trial 
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for the criminal of fenee charged, and before jeopardy attaches , 
such disnissal of the case will have t '1e sa~ la effect as though · 
t~e case ~ad not been filed or an indic~ent bad never been re
turned a gainst the defendant . 

ile auch di aoissals in pract ice are not taken "without 
p rejudice" but if properly and t imely taken will not prevent him 
from b e lng charged wit h the same offense b y a subsequent indictment 
or inforfuation. Since the orosocuting attorney reprosents the ' 
interests of t he publ~c and la fa iliar with t~ facts , and knowa 
~hethor a case should be prosecuted or not , tho dismissal is all o.ed 
by t !lo court upon the .>r osecutor' s .. 1otion almost an a :natter of 
course . 

In the case of Ex parte Donaldson, 44 J l osouri, in pascing 
upo~ t~e ri~~t of tl~ prosecutor t o entQr a nolle prosequi the 
cour t said a s 1 . c . 15L~ : 

I 

11 -r.- of} -;t- Then, bc-fo1•o any furt;.er s top s wore 
taken by v~e court , the circuit attorney 
ent ered a nolle prosequi . Th is he ~ad a 
rir ht to do , with s~ent ' of ~be court , at 
-anr tioe before t he ~risoner was ~1t ~pon 
h is trial . The prisonor never ha d any 
judg;ment of dischar .... o entered in his ta\·or; 
he was a oYer nut i n joooa r dy, and wo can 
soo ·nothinr; t o prevent !'lis bein.-. further 
held o.uenable . " · 

Also see State ex rel . v s . ri~, 61 ~ . 16G; State v s . 
Taylor, 171 Mo . 465. 

In the case of Sta ~o vs . Goddard, 162 ~ o • 198, it was hold 
that a di s.Jissal or quashinr of a first l ndict •• ent is no bar to 
a second prosecution on a s e cond indictment . here defendant 
was indicted a nd was ~ ranted a ciange or venue t o another county 
the entranc e of a nolle prosequi there was no bar to a further 
indictment and pr osecution in tho county where the cri~e ·was 
CO.zlitted. 

I n vien of t he pr ovisions of !..ac t i on 29, Laws of Missouri , 
19!,.5, the proc evdinzs upon t he t r i al of :..1 lsde.1eanors before '!' :agia
trato courts s. all be GOVornod b y the practice in criminal casoa 
before t :1.e circuit court and ainco .1. t has lon~ been tho l aw in 
~Ue :1ouri t ho.t a prosecutor haa f or .tlr oper reasons t ho right to 
enter a nolle prosequi i n any crL~i~l caso in c ircui t court, ~• 
submit t hAt tho prosecutor i n a misdemeanor case pending before 
a :nn istrato has tho s ame r ight to d ismiss any such cri mi nal pro
cee~1ng for like reasons, and t''Ult if tho nollo prosequi 1a taken 
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bcfo e the de.t'andant ls put unon t rial for tha offense c arged 
and before ho had been ut in jeopardy, that the diamiasal ia 
no bar to a subsequent p~aocution or the defendant on the aame 
charge in the ssme or any other court i~ving jurisdiction of 
the criminal of fonse . 

CO WT.~USIO!i 

It i s therefore the on:nion of this dc~artncnt t hat a 
mo. istrate before whon a crimlr.al nrosecution in a misdemeanor 
case is pendtn · doos not ave the ~owor to disqualify himself 
uoon his own uot1on and to certify said case to the circuit court 
of his county for trial , t~ore be1~~ no pr ovisions authorizing 
such action bJ tae matristrate olther under the orovisions of 
Section& 1 to 45, Jages 750 to 761, inclusive, Laws of !1c sour1, 
194.5, p rovidinc for the jurisdiction and procedure or ma istrate 
courta in cases of ~iade~eanors or urider the proviaiona of t he 
general atatuten of t1e s tate . 

I t ie the flrthor op nion of this ~epart~ent that a prosecuting 
attorney may by l eave of cotut enter a nolle prosequi or a dis
mi ssal ln a misdemeanor case pending before o. • a iotrate court in 
his county at any tL~o before t le defendru1t has been put UDon trial 
or 1laced in joopardy of an ~ffense c~argod in the _n~1ctmont or 
lnt'or.~.,at1on in said caoe . T'1at such dis.nissal will release the 
de .• .'endant from t 1e .:.ndictrcent or lnfonna tlon but ill not prevent 
the defendant fro~ b eint• subseq J.ontly · rysecuted on the aa!':e charge 
in the s&oo or any other court in the county havlng jurisdic tion 
of such criminal r~socution • . 

APPROVED: 

P.TO auu 

Re spectfully aubmitted, 

PAUL U. CTriTt.OO.D, 
l! saistant lttornoy oneral 


