
: Under facts presented, public orficials 
: may not permit refor1aa ti<..n of bi d . 

PUBLIC BUILil[NGS : 

October 10 , 1949 

Uo=torabl e Samuel tcfarsh 
:Jiroc tor 
.;epart·1ont of Public Hoalth and 7elfaro 
Jefferson City, MisDouri 

Dear .~r . l.1arsh: 

FILED 

~7 

Thia is in replj to your request for an opinion 
wluch roads , in part , as follows : 

"Today at 1:30 p .o . ue opened bido for 
the construc tion of five staff residences 
to be bui l t at State llospi tal Uo . 1 at 
Ful ton. £here were tno b1daors , Koch
Schroeder Cons truction Co~pany of St. 
Joseph ao the high bidder ~~d noy A. 
SchepeLl o Cons truc tion Company of 
Jefferson City was the low bidder . 

11Tho Scheporl e Co..:1pany in making up their 
proposal l ef t tho apace bl ank whore the 
base bid should hnve been entered. Fol 
l owing the space for the base bid wore 
spaces f or s everal separate itens, which 
o.dded to the ba:Jo bid vtould pro<..uce tm 
total contract price .tor all of tlD work 
to be done . 

11The highest bid was opened first and read. 
When the low bid was opened and road, the 
contractor i~diatdy called ~ attention 
to ~ru£ apparentl y nas ·an error in his bid• 
ding, the orror which 1 havo described in 
the foregoing para~raph. ne,cla1med tho 
ru1ount in tho total'contract price space 
should have been 115 , !.t56. 

"Tho bid bond for the low bidder ins t oo.d 
of stat1nJ tho definite tl!llount of tho bid , 
reci ted tho obli gation was t o be five per 
con t of the a. ~ount bid which fur thor c o-"'1-
plicated the ~atter. Usually tho bid bond 
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states tho dof1n1 t e O..'nount of tho bid, 
but tho con t ractor explOinod thio by say
ing thll t tho bond t'C'O made out for sub
mis s1on to him before he had prepared his 
bid. 

" e would like to have your opinion as to 
whether vo can l~t a l ecal contract on t he 
oasis of a total contract price or ll5, 45o 
or f or a l os e r sum on tho ~asia of certain 
doductiono o uould mnlr.o from this price ac 
cording to the sl tome. tea which were bid on 
to vet tho contract price within tho amount 
of the n~17ropriat1on v:lich is q>prox1mo.t ely 
._,113,000 . 

In the proposal submitLed by the Roy A. Scheperle 
Cons t ruction Conpany the 11no f or tho figure for architectural 
trades complete has been l ef t bl ank, and tho total contract 
price bid is Uinety- Two Thousand, Two Hundred and I•'ifcy- Six 
Dollars ( 92 , 2$6 . 00) . 

The material pa rt of the proposal is as follows& 

"All architectural trades compl ete , except 
allowances, ( The Gonero.l Contractor a~ll 
verify wi t h his sub- contractors and make 
suro that the following are in no vay dupli
cated . ) 

Allowances under Section £1 Article !11 

· Finisblns Hardware - - - - - - - - -!!10)0 . 00 
Allo~ances under Section c. Article l , 
Toilet Accessories - - - ~ - - - - - 2$0 . 00 
Allowances under Section £1 Article !1, 
LiGht FLxtureo - - - - - - - - - - - 1000. 00 
El ectrical work co~plote - - - - - - 4~og . oo 
Plumbins , Sewer m d .later. 12, $00. -12; 0 .oo 
neatins eomplote - • ~ • - - - - - - 3956 .66 
Total Contract Price (Bid)·-F1gures )-- ~92,256.00 

miT 'l'Ell ffi ICE Ninty two thousand two hund.red 

and fifty six doll~~~·-"----------------------

Thus , on its faee, the bid of tho Roy A. Scbeperle 
'ons t ruetion c~~pany oeemD to call f or a bid or ~92 , 256 . 00 . 
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As you state in your reque st, and according to others 
presenti when the above bid price was announced Mr . 
Scheper e 1~diatcly nros~ aad ~imed that a mistake 
had been made • The 1!11st~ claimed i's tho.t the price 
indicated as the to t al bid ~ dnould have been enter• 
od on the line provided for archi teo tural trados complete 
rund this f1guro added with certain allowances and sop~ate 
items would make a total prico .oi' ~115,456 . 00 . 

On pago 6 of the t•specifications for Arcbi toctural 
and 'Mechanical Trades for Six ( 6 ) Staf1' ~iesideneoo for State 
of Missouri , Stato llospi tal No . 1" , there is found certain 
requirements to bo followed by t hose bidding on the project . 
Amo~ naid requirements are the following: 

"1. Sealed Proposals . 

Sealed proposals in duplicate on tho ~ork 
deocribed in tbD follo~nc spocificntlons 
nnd s hown by the accom~anyinc 4raui~s will 
be reco1vod nt the office of tho Jirector 
of Public Buildinzs, State of Missouri , 
Capitol ~ld1nc, Jefferson City, 6issouri , 
up to noon, Central Standard Time , on ________ 1949 . 

u2 Proposal Prices . 

Proposals shall state prices in both writing 
and figures, lump- lum price, alteruato prices, 
unit prices , ond a11 prices shall be , clearly 
stated, or bids will be rejoeted. Proposals 
ahall be signed personally by the bidder, or 
by a duly authorized of£1car for a corporation, 
and shall give the b1duer 1 s business address 
and tolephone number, and sueh other 1nfoma ... 
tion c.s may be reguested. (See So.mplo Proposal 
sheets Page 4 to 5· )" 

You will note that the above requiremonts call £or 
se s.lod proposals to bo suhni tted, and that said propo.sals 
sha~l state prices , in both writing and figures , and all 
prices shall be "clearly stated" . 

In 43 Am. Jur . at pn£e 8C$ the rule is sot out con• 
~erning relief which may be granted a bidder for a public 
ontract who has made o. matoria1 mistake of fact in the bid 
bm1tted. The rule is o..s .followsa 
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"As a general rule , equitable relief will be 
gr anted a bidd~r for a public contract where 
he has r.1ade a material l:lis t ake of fact i n the 
bid which he submi t ted, and upon the discovery 
of that mistake ac t s promptl y in informing the 
public authoritie s and reques ting withdrawal 
of his bid or opportunity to roc tif y his mis
take , particularly whore he docs so befor e any 
formal contract ia entered into. This rule is 
but a par ticular application of the general rule 
granting equitable relief by way of rescission 
from unilateral mis t akes relating to material 
features of a contract which are of such grave 
consequences as to make enforcement of the eon
tract unconscionable . The fact that the bidder 
does not seek relief in equity before the ac
ceptance of his proposal by asking reformation 
or cancelation of his bid doc s not def eat his 
right to equi table relief , if , before the bids 
vore opened, · he informed publ ic au thori tios of 
the fact that he had made o. mist ake in his bids, 
and the bidder has been held entitled to relief 
when t he mis t ake vas discovered after tho bid 
was accepted but before he vas informed of the 
award! and he made i mmodia te effort to withdraw 
his b d . One may, however , forfeit his ri(;ht 
to r elief by his failure to follow the rulos 
and reguL tiona sot forth in the advertisement 
for bids as to the time when bidders may w1 th• 
draw their offers . Moreover, where mistakes 
are alleged, courts mus t , 1n order t o prevent 
collusion and fraud by parties making the pro
posals , inquire carefully into the existence of 
tbe alleged cia t ake and are justified in refus
ing relief when there is good cause f or believ
ing that some other reason than the more mis take 
is behind the bidder ' s unwill ingness to perform 
the contract ar his desire to withdraw from the 
bid . Relief may be denied on the ground that 
i t did not clearl y nPPGar that the mistake was 
one or material fact as distinguished from an 
unwise , hasty, or careless s tatement of prices 
intended to be bid. If the m1a t ake might have 
boen avoided by the exorcise of ordinary care 
and diligence on the part ot the bidder be will 
be deni ed equitabl e relief . " 

\7h1l e the quoted material and tbe cases indicate that 
a cou.rt of .equity may zrant relief in certain ease a by way of 
reformation, wo do not believe that a public official whose duty 
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it is to ~t contrac t s is thereby pormitt od to exorcise 
equitable powers . "The powers and authority of public 
office r s are f ixed and determined by the law. " (46 C. J., 
page 1031.) 

In the situation now bef ore us we do not believe it 
is possibl e to absol utel y detormine on the face or the 
proposal that a xns t ake bas been made . In order to make 
such determination addi tional t estimony ia necessary, and 
the public officials responsibl e f or the l etting of this 
contract woul d be pl aced in a position of weighing evidence 
and making a decision proper l y within the province of a 
court of equity. To allow such a procedure in the l otting 
ot public contrac ts miGht well place the offic~ s involved 
in a position where their actions would be open to a suspi• 
cion that the award ia not being made honestly and in ~ood 
faith. 

It is tho duty of public authori ties t o accept tho bid 
invol ving the least expenditure of public funds , and pub
lic authorities may not cast upon the taxpayers a substan
tially l argor burden than is necessary . In this case , pub
lic officials would be expending an amount 23,100. 00 great 
er than the stated bid price , it reformation should be per 
mitted. 

It must be considered that the bidder was aware of the 
requirements of bidding, and also aware of the consequences 
of his actions when he submitted hie proposal . The mistake, 
if any, was unilateral , and we do no t believe that it is 
within the province of the public officials t o reform the 
bid so as to permit it to s tand at the higher figure . In 
other ins t ances where there have bee~ irregularities, you 
have been advised to carefully f ollow prescribed procedures . 
We believe that the spirit as well as the l etter of the l aw 
will be sat isfied if all bidders aro troat od alike and kept 
on the same footing . It is a simple matt er for bi dders to 
fo llow the bi dding requirements in the first instance and 
when this is dono , it becomes a simple mattor for public · 
officials to make awards on a basis fair to a11 bidders and, 
at the sane time . protect the paramount interest af the pub
lic . 

CONOLUSIOll 

Therefore . it is the opinion of this depart~ent that 
under the facts presented, public officials are without 
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l egal authority t o l ot a l egal contract on the basis of 
a total contract price of vll5 , 456 , or the alternative 
of approximately vll31 000, because such auma are greater 
than the sum stated in the sealed written bid submitted. 

APPROVED: 

J . E. TAYLOR 
At~ney 

JRB tir 

Respec tfully submitted, 

JOHN R. BATY 
Assistant Attorney General 


