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Mr. Gordon J. Massey
Prosecuting Attorney
Ozark, Missourl

‘Dear Sirs

We have your letter of recent date, which reads as
followss

"We have s surplus of money in the Capil~
tal School fund which, under present con-
ditions, the court has not been able to
loan, .

"Please advise whather or not the county
court can set aside this money to the gen~
eral revenue and use it to pay current ex=
penses, repaying the amount borrowed say
with 3% interest when the taxes are col-
lected. )

"Such a prodedure 1f permitted will save
the county money, meke the capital school
fund a 1little and do no harm."

The courts of thls state have always treated the
s " ‘county school fund a8 a brust fund and have lald down the
-rule that in deaslling such such fund county courts can only
'act as the statutes provide. In Montgomery County v. Auchley,
103 Mo. 492, the court sald, 1. c. 5021

" 3% 4 # The solution of thls gquestion will

depend largely upon the power of the county
courts in regard to school funds, That .
they are simply trustees of these funds will
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not be disputed. All poweras they pos-
sess in regard to them are derived from
the statuteas, # # % ¥

Likewise, in Morrow v, Pike County, 189 Mo, 610, 622,
the court, in discussing the county school fund, sald:

M 3% 3% % It 1s & trust fund, end the
county court is merely a trustee to car-
ry out the policy defined by the lawmak-
ing power in relation to the fund (Rey
Gounty to use v, Bentley, 49 Mo., 1. c.
242); 1t may not divert the general
county revenus to its protection, and,
on the other hand, it can not apply the
school fund to the payment of ordinary

" county debts. # # # "

See, @lsé, Ray County v. Bentley, 49 Mo, 236,
Furthormorc. Secticn 8, Article XI, of the'Conltitu-

tioﬁ, which sald aeetlon was adopted by the people at the
November election, 1944, after providing for the creotion of

‘the county school fund, provides that said fund "shall belong

to the several countlies as & county publlic school fund to be
invested, used or disbursed for free public school purposes
n the respective countlies In such manner and at such times
a8 the General Asmembly shall by law provide."

It 1is apparent, therefore, that we must look to tﬁa
statutes to ses how the county court can handle and manage
the. sald county school fund.

Sectlon 10376, page 880, Laws of 1943, providee as
follows:

"It is hereby made the duty of the several
county courts of thls state to dillgently
collect, preserve and securely invest, at
the highest rate of interest that can be ob-
talned, not exseeding elght nor less than
thres per cent per annum on unencumbered rasal
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estate security, worth at sll times at
least double the sum loaned, with per-
sonal security in acddition thereto, the
proceeds of all moneys, stocks, bonds,
and other property bolengin% to the
county schcol funds # % #

gection 10578, R, 8. Mo. 19839, provides that the
county school fund shall be invested in the same manner
and under the ssme roatrietienu es township aehool funds
are lnvested., .

Seotion 10384, pago'asl, Laws of 1943, provides how
township nchopl funds. nhall be invested, end it providel
that:‘ .

"heén sny monoyl bolanging to sald funds
shell be loeaned by the county courts, they
shall csuse the seme to be secured by a
nortgage in fee on real estate within the
county, free from all liens and encumbrances,
of the value of double the amount of the
lean, with s bond, with personal sscurify in
addition thereto; # # # ¥ .

Sections 103844, 10384B and 10385, page 881, Laws
of 1943, set out the detalled steps to be followed by the
county courts in meking loans of such township funds.

Nothing i1s found In the statutes which authorizes the
county court to borrow the county school fund by transfer~
ring 1t temporarlily to the genersl revenue fund of the
county. The reason the statutes 1limlt the manner of losn~
ing such funds to loans upon real estate securlty is no
doubt due to the fact that prior to the general election on
November 7, 1944, the Constitution of Missouri prevented the
loaning of such funds In any other menner.

Section 10, Article XI, of the Constltution of Missouri
read as follows:

"All county school funds shall be loaned
only upon unencumbered real estate security
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of double the value of the loan, with
personal sscurity in addition thereto."

. Said sectlion 10 was repeasled by the people at the
general election on November 7, 1944, and Section 8, Arti~
ecle XI, supra, was adopted. While the Constlitution does
not now limit the investing of the gounty school fund to
real estate loans, yet 1t does provide that such fund shall
be invested in such menner as the Generel Assembly shall die
rects The only directiona the General Assembly hes made are
contained 1n the statutes above referred to,

CONCLUBION

It 1s, therefore, the oplnion of thils department that
a county court cannot borrow for, or set aside to, the gen~ .
eral revenue fund of such county any part of the county
school fund and use 1% to pay current expenses, even though
thaheounty court contemplates paying interest for the use of
such fund, . _

Respectfully submitted

HARRY H., KAY
Asslstent Attorney General
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