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Thio will 9.ckn<·\llcdl,e receipt of your roqu0at f or 
an opi nion under date of Ju l y 2U, 1943 . Res tntina your 
reques t for t he a alrc of brov1 t y , you inquire if a p\)rson 
now o. morabcr of t r c ., r , ed f'orces i n thi s c ountr y , hor.1o on 
o. fur lough and ind .:cted for murder mo.. be npnrohondea \Jhil o 
on hi s f url ough f or t he cr•lme comm1 t t ed by h 1m, o.s slJ>\"m by 
tl o i ndic tmOilt, prior to l is induc t .ton into tho nl'l ed f orc e s ? 
Also , doos t h e fo.c t that he enl i s ted, ponu ing the re t urn of 
t he inoic t~~on t , grant llln1 any in:mun1 ty? 

Under dato of A~ ~st 10 , 1 941 , this d~1 art n~nt ren
dered an op inion to I. noro.bl c .Tnrnos L . Paul , Proo(') c 'tir10 At 
tornoy of ;~ cDono ld County , hol d1Il6 tJ at c i v il c ourts ha.ve 
:Jur1 sdic tion concurren t \'lith mi l i to.ry c ourt o to try for vi
ol nt•ons of c ivil la.VIs . However , t h1 o ovinlon doals 011ly 
v11 th c ondi ti.ons during timeo of p .. a c e s i nc e , at that t1n.e, 
t . ore l.~.o.d b< en no dec larat.:.on of war by Con ros s . 

I t iu concedsd tl1at mil i tnry c our t s are C l oo.ted 
pr i maril y f or punishment of mil ito.ry offons os . However. 
t he decisions hold t ho.t t h is doas not ·ive t he oxclus:lve 
jux·isdic tion to a..1cl. c o rts but t hHt t hoy often have con-
e .r1 ent .1arl<Jdjct·on f or civil offenses . As a r ule , fox• 
c1vil offenses , tl:c.. d e c js ons [Cnorally hol d tl nt \~r ich
over c ou• .. t , tl e nr' l i tnry or civil , tl at J ·ra t tao.ces jur is
diction for tlv offonso , will not bo din turbod by t he ot hLr 
Cour t for t ho fJ!lnH' r f'fense . 

I n Cc ldwoll v . Parker, 40 s. Ct . 388 , 252 u. s. 376 ,-
64 L. Ed . 621 , tl•e Court . in a v er y cor1p1•ol onsiv e opinion. 
hel d t.t.:.at under· Sec tion l o46 , Article 74 of t l e Arti cles of 
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War , 1 t d id not- give the military authorities cxclu~livc 
juri sdiction in time of war of offenses comrr.1ttud in vio
l ation of State laws , by porsons in the mill ta!'Y service. 
but that the State Courts also ha~e jurisdiction. In so 
holding the Court s a id : 

"It follor.r~ , ther f ore , that the c on
ter!tion as to tl· c enlo.r0 elr' nt (•f mil
itary pm:.cr , as tl'J r1er·c result of a 
s tate of ~ar, ana tlc c onsequent com
p l ete destruc tion of state authority, 
are \d U' ou. t meri t , a:na tro.t tho c ourt 
\'ias r:tgt .. t in so doctc. 1ng and henc e 
1 ts judcmer.t must l>c nnd 1 t i s affirmed . " 

I n ~Y pP.rte Ko ster., ?,06 Pac . 116 , 56 Calif . App . 
621, the Court held. t'"la t not;vi thntand1.ng t',.rt l c lE. 74 of the 
Articles of .. nr , requ.:trins a soldier to be delivered to 
c ivil a utl:t:>r:tt1cs for trial for an nllegoc.... crine , except in 
tlme of \1ar , t re juri~c~ ction ....,f t'ilitary c ourts ovor a ool
dier i s not oxclusive of the civil co·trt oven durin'"' time of 
war , if t1 e sol dier was stationed ,·,i th.i.n one of tl.c states 
where the c·i vil CO''rts \".rerc func t~ oning and l;here no KlCtuo.l 
hos till ties VJCl'<' in progress . In the Ar t icles of ' ar con
tained in Chapter 36, Titlo 10 , ·r. s.c.A. aro numoro~s acts 
'ftl.:ich c om0 under civil offens es a. d arEJ net s~cc1 fically 
regul t:t tsc are covere J by two very broad pr ovis: ons , na-aLe ly 
Sec tlonsl567 a.IJ<l 156£ . Section 1567 (arti clo 95) read s : 

" Any offlcer or cadet vh o is convicted of 
c onduct untecominc an officer nnd a gen
tlen~n shall be d ismissed from the service . " 

Soc tion 1568 ( articl e 96 ) roads as foll~s : 

"Tnough not rentioned in those articles , 
a l l disorders n •• ( negl ec ts to t.t:e prc. .1u
dice of ~.ood order and. ttili tnry dj sci
pline , al l c-onduc t of n n"' t tll'e to bring 
dis cred it upon tl.~.~- n.111 t ary service , and 
al, crlr·cs or uffenses not capital , of 
l'lhich nrrsons Sk"bjec t to n.111tary law may 
bo ~uilty, slaJl be taKon cognizanc e of 
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by o. ..... e __ cz ol or s (' c · .11 Ol · sur.'!l?lar y 
c our t - r.mrtio l , a ce rC..lr..: to the na 
t ure and de, roc of tr(' o~·rcnse , n_ .... d 
pun i shed at thr diDCZ'(" t lon of such 
c our t . " 

I t vas ~old in c~rter v . l oter t s , 20 s . Ct . 713 , 
177 , . s . 4 9G, 1 " L. Ed . 861, tLo.t \,: ere nn of f o 1S O is 
specificall y pr ov i d ed for in rny Arti c l e s of .. a r pr 'or to 
Article 96 , tt1e 8r" t of jUl·isd ~, c t: n to a cour t - ll'lnrtial to 
try £L: .. <l pu.."L sh such offens e is c nforrcd y t e ..,>nrti c l or 
Artic le ul. i cr -nent~ons it o.rd nut by Article 96 pr ovid i ng 
f or trio.l and punisln;.en t of' a ll offenses , no t cnnitel, Hnd 
a l l disorders t ho J.0 h not mt'nt:.oned in p r evious Arti cles . 
All of fenses not cspito.l or ot l't7is e pr ovided for under 
Section 1568 , m'pre. , Ar t i cle oc , c ome under tho j ur isdi c t l on 
of ~~ nilitnry authoriti~s . 

Another provi~:i n c ont ined i n the 
herGinsr.o~e ref erred t o, c l oarl y ina1c o. t o s 

Artlc l on of' 'Jo.z•, 
t Lat c i v i l cour ts 
ffen sos . Se c ti on ro.ve a right t o punlsl· ldicr s for c i vl] 

1546 rend s: 

" \.1Hm a ny person snb,1<. c t to military 
lav, , except one \'iho Js .~.Aeld by the 1':111-
i t ary 'lUtllo i tios t o nnS\7 r, or ,,ho is 
o.wai tJnc t1 1a1 or result of t rial , or 
~ho l s unc~rgoing sontc c e fo a c r1rr e 
or offenso ptmi sl abl € under tr esc arti
cles , 1s accu::~ed o.~.· , cr~ ... K 01· offense 
c o r 1 ttod \. "1 lin he t. oogra'>h1.cal l imit s 
of t~ o Sta t es of the Un1.on o.nC.. t l"l e Dis
trict of Col umb i a , '\nd punisl o.blo by t lle 
l :l\IS of t : e l a .. c1 , t e c o r. najn,; ot'flcer 
i s r!;Qtli rao , except in th'e of n n.r , u p
on oppl 1co.t1on aul y made , to u s e h is ut
most endeavor to deliver over such 'lC 
c ~sed pbrson to t1 c i vil 3l t hor1 tic s . 
or to aid the of'l'ic er s of j ustice in ap
pr ehend in._, nne. securinG him, i n or der 
t~ at l.c m .... , t.c C:r'0•-1. h t to trial . Any 
c om. nd i ng o1 fleer \:ho upon s uch oppli
c ation refuse s or.· willful ly nc l c c t s . 
excop t in tirne of .or, to deliver over 
s J.ch accu ·ed )er son. t o tl o c'tv11 author 
itie s or t o "'id tL c of.'ic o1 s o1 ,justi c e 
in app1• el .. or, i n, e.nd sec u ~in""' him s ha l l 
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be dismissed fr ~m tre sor1vo or suffer 
such other ) unishlncr• t as s c our t - n.ar tial 
may d irect . 

" tlhen, W1dcr ti o p r \vi 'l: ns of this ar
ticlo , c. olive r y .:. s n a.de to the civil o.u
ti1oritic s of an offender una oreoin5 s en
tonco of a co..u~ t-martial , s tch deltvory, 
i f f ollO\ ed by conviction, sh al l be ho l d 
to i nterrupt t l o oxec u t1.on of the so,1ten ce 
of t he c .:rur t - r .urtial , -u1d tho offer.d.or sllall 
be r e t urned t o illtary custody, after l~v
in ~ nnsm.rcd to tl.~" c jvil 'lJ.thorities for 
l ... is offonso , for t1 e comp l c t on of tho s aid 
court - martial sen. t enco . " 

Secti on 1564 of t 1 e sa" o Artlclos ';)rovidos t : at such 
.tJOr sons .lo co·· lt rapo 0"' r:'u:'der aro s tbject to doat b or im
pr.ls n:-:ont for llfo as n c o\ll't- mart5 o.l n.t1y direc t , but t hat 
s 11ch crime s cona.tlttcd in tlJ..es of oe 'l c c , \1: thin the Stato , 
ah all not be t r ied by c ourt - martial . Section 1564 provides : 

" Any per s..jn s lb jec t to military law tJho 
c oMmits ruul'dor ..~r !•ape sl a ll suffer death 
or tmpr isonment for lifo , as a c ourt - n o.r
t ial r:w.y c. i rr c t; but n o !JCrson shall b e 
tried by c our t - ma.rtial for murder or rape 
cot.mitted \7ithin tl e ... ·eo~ro.phical l imits 
o ... · ti o Sta. tes o.f t he :Inion and the Dis
t rict of Col urrbia in time o: p aco . " 

Howevor, t1 c Colll ts llave l e l d that under s uch a prov1-
s l on nnd also Se c t: on 1 54l _ ::J1J.pra , t hnt t_ c mil 1 tary colil'ts do 
not l·ovo o:xc l ,s tvc jur1sd ctJ on ove r s Jcl critn<"s i n time o.f 
rta.r . I n • S . v . h i r scl-:- (D. C. ) 2~4 Fod . 109, 110, 1 t Tras s nid 
tl nt : 

"* :~ . ~ Under t l is laYT both c o 4l"ts - mnl•t1nl 
and c ivil c ourts nec essarily rcspoc ted 
tl c j u:r 1ad1ct" on \.hlch \taS bo:ln cxer 
c lacd by U1c oth• r , and tho c our t firs t 
U">Pl'C..t ... e•16icg t~ c defendant tJas t h us abl e 
to :>rJc ced \. itl~ a tria l , wlthout rofcre:1 ce 
to tl e conc urrc t jurisdiction of tl o oth
er . In tho Jar: o \, ay doublo joopardy ~to.s 

nvo:lded . ... ... * -11- ~~- * ·:t- " 
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I n !lc.K.ittrl ck v . Brm,n., 85 S . '' • (2d ) 385, 1 . c . 390 
a 10 3 1, t.~. <" Court , 1n revic:win~ decisions of tl o Supreme 
CoJ.rt of tl" .. t united States on tt 1' phras e " exc ept in time of 
v1o.r", con~, ·;ne in certoln rrovic ons in the Articl-Js of tar , 
held tL.at the dccis:ons 1m ... .:cato that such Artlclos confer 
u on the Sta tea a pr .1 or ,1w•isdlc t ion to try s ch >ersons for 
crlminPl offenses cognizabl by u· Jt'1 , except in areas affec ted 
by 11".111 Lar o >ora tiona or '"bore mil l ta.ry l ai1 bo.s been dec lared 
or Hhcrc civil authority l3 totall y s us pended or obstructed. 
In so holdinc tho Court said : 

"It would SA m tl .. at the instant case 
co~es squarely u1thin the first e~cep
tion ln tho above artlclo . Tr.e pri sonE-r 
is n p~rson su jrct to mili tary l aw; he 
is held by U o r 111 tr-ry authorities to 
a swer f or a cr~o punishnbl o under tho 
srticles of ~ar ; he ls await1n trial . 
,c cannot finu t11Q't this rt1culqr part 

or tl e o.rticl~ has over been judicially 
construed. But in Caldwell v . Parlcer . 
supra , the Supremo Court of the United 
States rcv 1ewoc tle histnry of the arti
cles t ~nr and declared the meaning a nd 
effect of 'the ot~~r eYcep t1on t eyccpt in 
tine of \7ar ' f\ppoa.·in in article 74 . Tho 
o~inion ( 252 • s . 376, loc . cit. 387, 40 
s . Ct . 388 , loc . cit . 391, 64 L. Ed . 621, 
l oc . cit . 625) expresses grave doubt 
' whc thor it Has Li (.. purpose of Con .ross, 
by the words "except in tine of wnr" -::- * 
* t o do raoro tnan to reco nize the ri )'I t 
of tltr- rnilit.o.ry aut hor1t1os , in tintc of 
war , within the areas o.ffcctod bJ mili
tary operat1 ons or t;~Lero martial lnw was 
controllin0 , OT" lV!orc c ivil author~ ty 
wo.s oit' .1er to ~ally s. spe .Ci<"d or bstructed, 
to deal 1.ith tll<' c '~"'im s s oci-ried -- a 
ao 1bt ul~icL. , if solvct4 a air • t t:Po assump
t o! on of [,e ernl 111ili tary ro ,.. r , wculd dern
onstroto , 11ot only t:.t"' jurisdiction of llJ.e 
st to courts (in ths case undor aajudica
tion) , b .. l t t1 ( c.nti ~' e absence of j urisdic
tion in t! 1ulli tary t1 • buNJls .' I n oth<.r 
words , the opin "on ind icates a viow that 
t...o ... p1r1t and purnose o£ the o.rt1cloe of 
\far was t..o confor upon the;, state c ourts a 
pr1or or pnramo~t. jurisdi ction to try 
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persons in the military service f'or crim
i na l offensoo c oenizablo by tr~m, exc opt 
in aroo.s affec ted by mil itar y opcrat ons , 
or \' hero ! " r tial law hud boon c cclrtred , or 
11 n·e civil a..1.thorlty i s totall : ~ .s onded 
or nhstructed . And i f' tr is be truo in t ime 
or \"• 'lr , a l l tho more should it be true 
wror:c-r..hc only reo.son sup.ortlng the mi li
tary a~thoritics in ret Dinine jur1sd1ction 
against Uu s t ate c ourts is that they had 
fi:P s t asser ted 1 t . " 

J ust recen t l y , in United States ot a l . v . ~1atth .... ws, 
Vol. 49 Fed . Su~p . , pa5o 203, 1 . c . 205- 206, a Uni~ed States 
District Court h.nnded dm n a decision wl... ich holds tl,nt tl!O 
exlotenc e of war does not g ive military courts excl~sivo jur
isdic t : on o· or PI'Oceedin&s ac;ain~t a a ldier .Jh o hnd been 
arrested ~ na hclu ln custo<!y by State officers on n c~rB<' of 
rape , nnd that ~tate officers coula not b e deprived of the1 r 
c ~stody by ho.boas c orpus . Of co1. rse, in tba t ca3e t ho mili
tary authoritie s hnc~ not institut ed ony pr ocoedin_s against 
t ho soldier f'or th0 S tl.lltt. cr ime or intimated tl nt they intended 
to co so, or t hat by the ci~ll nuthoz iti a nssumin cus tody 
of' sail sol d ier dld 1 t in an) h.rumer interfer e with t l.G prosC"
c atlon of r. o cr il' e . Bad the mil t ary authoriti es exerc i sed 
any 3uch authori t y , tl en, no c..oubt , t he 1 llitary 3Utllorities 
\~Ould Have r.rccedenc E: over· t' (; State . In so hol Ciing t he Court 
said : 

'!In tl..e aroument on ' eh lf of the peti
tio:'lers lt is u r ged that in Arr iclo '74 
of ~~t Articl&s of ,er , ss set out i n Sec
t :on 1546 of 10 . s . C. A., pr iority is be
stm-,cd on tl,o I. ili t ary Autl oritie s to have 
c ...c.s toa.y of all pf. sons in tho m111 tary s er 
" icc in tii~:oc o1 \ltli' reea rdl (. ss of o.ny crllli.os 
a _ch pors uns may coz:rm 1 t \ h ill' engag 43 ln 
s uch mili t ary se vlco n. ainst tho ponce t'l'ld 
d:i[.nl ty of tho State . lluoh emphasis js 
ploccd on tl~c uo:rds in this sect~ .n ' ex
c eJt in tiru~ of war.' 

"This sec tion nne its h istory shows unmis
ta.-{enly to this c ourt t ot t..h.e sec tion was 
desi~natco onl~ to ~odify \~at had the r eto
fore b e en tho absol~to nr.l unqual 1f1oa daty 
of thG military authori t i e s to surrender 
over to ti4e State authori t i e s on demand , in 
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time of pence ~~c war , p~rsons in the 
mill tnry ser'\! tee ' .. ho \ ore cl ' r ged ni th 
ccl~tnin of.fcnscs n...,o.lnc t t1 c: laws of tl1e 
Stat' . This lnnguaso , ' except in time 
of ~ar ,' only reliovcd t~e mil itary au
tho!•i tics of whs t .,.C t;1crotofore beon 
its cuty, upcn ~roo~r applicatlon by t o 
Stnte , to ~~o its utmost enceavor to oo
l ivcr over suc1 accused person to tbe 
civil puthoritics . 

"It ls not contended on behalf of the pe
tit 1.oncrs U ot the r.ili tary courts .uo.ve 
tho excl usive ju~isdiction to bring a sol 
dior to triol for t~o crime of rape . Jt 
is conceded V v t tho State nas juri sdic
t ion to try hir , bu.t i. t is contended tl: at 
by reason of U o l arlbuage in the statuto 
' except in time of TJar,' the jW"isdictlon 
or tho StatC' must bo :..usponded or vacated 
on th~ dcl'Ulnd 0f tl c military authorities 
for the custody of tho soldinr . 

"* * * * 
" ' I t follOls , t!.erei'oro, t~at trf' conten
tion as to r e enlargement of military 
poncr , a.s tl1 mcro :ro sul t o"' n. state or 
war , lind t.hC' Cf'nsequont complete destr uc
tlon of stnte authority, arc wlthout mr•rit 
o.n\.• tl nt the c urt was l'iBht. :in so dec td-
103 a~d be ce its judgment must be and it 
is 1'fi rrned . ' " 

C0.CTUSION 

'l'herefol:·e , it .ts tl' c opini on of th1 s donnrtmcnt that 
tt soldlcr on furlough, durinr; n period whil e this countr y is 
nt wor , wh r~f been clnr red , ith committing such an offonse 
agaJnst tre State, zr. y, o to.k .. n into Cllstody if the mil itary 
authol'"i tl s ho.v£- not cho.rgca him .oi t;l the same offense . 
There mny be some ox tenuatin._, c ircumst nccs wl orein the .mil 
itarJ authorith, s may b o entitl ed to th(';' custody of such sol -
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