
CRIMINAL PROCEDU:E • DEPOSITIONS : 

Depositions can only be taken after a criminal 
pr oceeding has b een filed . 

F l·L ED 
l!or • G. Lo .._;an •·!&rr 
Prosc cutin•, Attorney 

or ga r. County 
Versailles , ... issouri 57 
Dear ~ir: 

IJ. e a r e in receipt of your reque ~~ t for an opilli on , 
which reads as .follows : 

11 1 want t o kr ow ,~hen the issues are 
joined in a criminal case under sec
tion 4010, 1939 , so that the de t endant 
can take a deposition . 

11 ln one case , the complaint i n a raoe 
case had beer fi l ed , but t he pr {l imi 
nary hearlnc had not been heard . 'l'he 
deferdant se1ved notice t o t ake t he 
deposi tiorJ of a witness who was jus t 
about to be inductGd into the army , 
and leave thG county f'or parts unknown . 
'I'ha t depos ition was then f iled in the 
case . 

" ln t he last case , the victim was shot 
in a felonious woundin ~ and is and ha 
been at t he po~rt of death . 'l he part y 
doing t he shooting came up and gave him
self up t o t h e sh~riff and confessed that 
h e shot t he man with a shot gun . rll1en and 
as now , no char 3es had been iil ed waiting 
to see wheth~r t he victim died or r.ot . 1hen 
the a ttorney for the defen~ant served no
tice to take t he deposition of a witness 
for tr ... e def·endar.t who VIas being t aken i n-
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to t.l e army anc was l eavir. · t he 
coJ.nty . ..o ct~c.rbe s a d beev' filed , 
a.d was t he iss~e s ~de u p i n t is 
case? 

" 1 have a rape case , i n \''hich , s e vera l 
attc np t s hav e beeT~ n1ado to take t Le 
cepositi~n s of ~itr esses who will tes
tify to spec i fic acts of misconuuct 
':"ith third pa·ties on t h e part of' t Lc 
girl com,lo.1n1ng of c. r s ne . 'l'h6sc h ear
inss ~ are f or t l e Durpose of 1~ t1 l ea
t int; t h e co ')l ainil"'g v·~ t !1es ees ' ane in 
b l uffine h er i n to .,.1 t l dr'l~ine; ubr cha r 
ges , on t he tl eory t hat she will b~ at
t a cked for a l l 6Ged othul' e cts of sexual 
i n t e rcourse . ':>he der. ies to ~10 c.. nd t o 
her par ents any such a c t s of sexual in
tercou~se wit~ o ther t r ird part ~es . l t 
is no t my j ob to suppress e~iQence , or 
cordeal facts , or prevent justice , but 
t .r.Ais takinG of depositi">n r e c ke t, seems 
like L~inc too far . lt seems to me t at 
t h is k i r d of evider ce is not a dmissible 
for t...:· .,..,. r -b or nr;; cau se , and it i s 
runn i ng up cvs Ls , f or v•h ic:t t here is not 
rea son . Ga. ~ object that t h o iss~6s are 
r.ot na cle u p , anc tbc de~osi t iona are no t 
a dmlsslt.le as l;ein[; t.r ken prematu rel y? 11 

Section 4010 .L< . ~ . L issol-.ri , 1939 , reads s s f ollov s : 

"\.'};en ary issu e of -fact is j o.Lr e G. in 
any cr i minal case , a nd &ny material 
witness for t he defezua1 t~resides ou t 
of t~e s tate , or residin.::; YTi thin t he 
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sta t e , is enciente , sick or i r fi r m, 
or is bound on a voyage or is about 
t o leave t his s t a t e , or is cor~ined 
in pr i son under senter. ce for a f elony , 
su ch def'endac t may appl y to the court , 
or judge t hereof , i n whi ch the cause 
is peLding , f or a commission t o examine 
such witness upon i nt e r r oGator ies t here
t o anr~exed, and su ch court may ;.,Tant t he 
~ upor! !!!£ l ike pr oof and on t he like 
terms ~ nrovided £I law 1t civil cases . 
rrhe court , or jud:';e t her eof , granting 
such commission, ma·.. per mit t he officer 
pro secuting for t he state to join in 
such commiss:Porl . IJ.'he deposition of any 
witness confined i n pr ison under sen
t ence f or a fel ony shall be taken where 
such \'Ji t ne s.s is confined. " (Underscor ir g 
ours . } 

The above se ction , whi ch is t he criminal sect ion 
a llowi ng t he taking of depositions , specificall y states 
t hat t he taking of depositions i n a cri r. inal case sha ll 
be under the same t erms and s ame proof as provided by law 
in civil cases for the taki ng of depositions . 

~~s section a l so pr ovides : 

"\'.!hen any issue of fact is joined 
in any crimi r.al case , ·::- .,.. ~:- ;:- • " 

In a cri •. i nal case t he issue of fact is jo :i.ned upon t he 
filing of a complaint,for t he rea son that it is unnece ssar y 
f or t he defendant to answer t he complaint , i nfor mation or 

i ndictment in v~itins , except as to certai n procedur e 
whi ch· wo ,ll d be an attack upon tL.e pleading itsel f . In 
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a crimina l a ction t he ca 1se is per dir.~ v:hen tl e comr l aint , 
i~fo~nat ion or inci ct~en t is f i l ed . ~he civil section , 
in r 6ference to t he t aking of de ositlons is ~action 
19 1 7 h . s . issouri , 1 9.:>9 , \'llJ.ich r eads as follows : 

"Any par ty to a suit pending in any 
cour t iz~ this state r1ay obtaln t h.e 
deposition of ary uitness , to be used 
in su ch su it , conditionall y . " 

'!'his se ction :r1erel y sta tes, "su it pending" , vrLich 
is t he same as t l::e fi l inc; of a complaint , informa. tion or 
indictoe~ t iL a criminal matter . 

In the fi r st que s tior in your request you r efer 
to a r ape case which has been filed , but tie prel iminary 
hear ing has not been had . Si nce a complain t has been 
fi l ed the defendant has a ri~ht to take deoositions of 
wi tnesses who may t estify aGa i nst him. lt wa s so he l d 
in the case of Ex par te r.e lbor n v . R. L . ·Fau l coner , 237 
1 o . 297 , 1 . c . 302 , v1here the court said : 

"The commi ssion wa s not invalid because 
i ssued on an oral instead of wr i tten and 
ver ified appl ication . 'llJ.e riGht to take 
depositions i u crimi nal cases is statutory 
and t he statu t e r equired no affidavit or 
wr i tten appli cation . .;)ince t l•e defercant 
may have witnesses examined, conditiona lly , 
i n his behal f exactl y as in civil cases 
(Sec . 5 1 73 , £ • • s . 1909 }, save trat a com
mi s s ion must issue , anc sir ce i n civil 
cases a par t y to a pendin5 sul t ' Illay ob
tain t he deoosit i on of any witness , to 
be Qsed in su ch suit , conditiorally, ' 
(Sec . 638 4 , 1. . .:::> . 1 909) , t ne commission 
under sectior 51 73 issues on de 1and as 
a matter of right without any pr uliminary 
showing . 
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"'l'he deposition of any , consequently 
every , witness may be taken, ~d t he 
sol e prereq.lisite to the issuance of' 
a. com~r issi ';n under secti .:.n 5173 is 
that defendant desir~ s one and asks 
for it . An affidavit or-written ap
pl icatiQn setting forth such desi re 
CO t~ld serve no useful purpose . rlh e 
Lecislature saw no rea son for it and 
ne ither do \Je . · hen it deei>Jed them 
necessary , that body exl;)rc s s l y r eq.1ired 
petitions and affidavits pr Elimi nary 
to t he issu ance of commiss ions (&ecs . 
6398 , 6420 ) , and the omission to make 
such r equirements iL section 5173 was 
clearly deliberate . 

"Decisions i n cases arisi~g ir connec
tion with the t aking of depositions 
under statutes ana r u les of court in 
which a limitation is fixed uporJ the 
tak i ng of t he deposition ar( not in 
poin t . : ot the taking but t he use of 
depositions taken under section 5173 
is limited, and t he fallacy of the ar
gument to the contrary , based upon the 
word 'conditionally' i n t he section men
tioned was l ong since accurately pointed 
out . ~. ..· " (Jnderscoring 
ours . ) 

In t he above opinion tLe court he ld t hat depositions 
co~ld be taker even on an oral application , and t Le de
fendant should not be r equired to rr.ake a v·r i tten applica
tion for t he taking of de ositions . The -criminal procedure 
of t Lis State follov1s t he civil procedure , except \Vhere , 
under the criminal procedure , a special procedure is set 
out for criminal cases . '11he courts of this State in 
allowi ne t he taking of depositions , both i n civil and 
criminal cases do no t r t fer to t he sta te of t he ·lead-
in :s in t he case , but or l y look into whe t her or not the 

\ 
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case has been recular l y instituted . It v1as so ·held in 
t he case of Bennett v • .utrodt man , 42 s . t . • (2d) 45 , 
\''her e ti e court said : 

11 ~- -: · :: ' e say U ... is for t he r eason 
that tr ... e ger "'Jane issJ.os of ti_c caus e 
are not defi~ itely ~r uraltorably 
fixed by the ate. tc o1 t .. e pleadint.:s 
at a gi ven time : n tre course of the 
t aking of depositions ; t hat , in fact , 
the taking of deoositions has no neces
sary referer ce to the s t ate of t he pl ead
irgs at t he tine of the taking ; tl~t i t is 
r ather a provision against contingencies 
for t he possible condition of t he cau se 
at t he trial thereof ; t hat , as a cenera l 
proposition , it is not even essertial 
that t her e be any issues , provided only 
t hat the ~ has been regularl y i nsti
t u t ed, and is not finally di sposed of ; 
and that corseq1ent l y the subjects of 
proper inq~iry are those that pertain 
gerera l l y t o the subject-~atter of t he 
action , and Pot merely those that a r e 
encompassed within the limits of t he 
pl eadings at the time . ..:!.X parte . <un
for d , supra ; ~tate ex rel . v . ~hot , 
304 • o . 523 , 531 , 263 !J . · • 804; .L..X 
parte 1\.lexander , supra . " (Underscorinc; 
ours . ) 

ihe defencant , or pa ties to a civil action , 
take deposit1Jr s ~hen a suit is pendin0 . l t is is 
only prerequi site condit i on made i l the statute . 
was so held in State v . Kill oren , 229 S. \. . 1097 , 
1098, where tl ... e court s a i d : 

r1ay 
t~ e 
l t 
1 . c . 
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"helatri x's suit , t 0 set aside tl~ 
sa~d judu~ent anc decree of divorce , 
TJO.s commer. ced wLeP tLe petition ther e
in was f iled wi th tLe clerk of said 
circul t court . After t he filing of 
said pet ition t he suit was pending. 
'lh.e ri[;ht to t ake de 1ositions is given 
VThen a suit is per.di 1~ , t llis is t he 
onl y prereq~ isite C)ndition made in the 
statute . " 

In t he second quest ion in your r equest , you r efer 
to a case of fe l onious wounding , i n w.t_ich no comolal nt 
has been filed , for t he r eason that t he vi ctim is i n 
a danger ous condition, and may d ie , whi ch would neces
sitate the f iling of a murder char ge . Under t he abow 
authorities , since there is no case pendinc , de~ositions 
cannot be t aken by the defendant at this t i me . '.Lhe tak
ing of such de?os i t i ons may be prohibited by way of a 
writ of pr·ohibltion , or upon the r efusal of tl...e r itness 
to testify before the officer taking tt..e deuosi t iona. 
It was so held in t he case of Bennett v . Strodt man , supra , 
par . 2 , wher e t h e court said : 

"Of cour se t her e is the exception 
t hat , if the testimony desired co~ld 
in no possible or conceivable evel t 
or cont ingency be r ead as evidence 
at the trial , or that i f it be made 
clearly to appear that the testimony 
is sought to perpetr ate a urong, or 
to abuse the pr oce 3S of t.b.e court of 
the officer, or for what is obviously 
an unjustifiabl e purpose , then the wi t 
ness may lawfully be protected i n his 
refusal to answer , and the officer will 
not be sustained i n his or der of commit
ment for contempt. " 
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Also , that pr ohibi tion woul d lie was hel d in the 
case of ~tate v . Ki l loren , supr a . 

In ansv1er to your thir d q_uestion i n your r equest , 
ir "~Nhich you r t-'fer t o the attenrpt to take depositions 
of witnesses who will te s tify to spe cific a cts , wi ll 
sa y that i n vie¥J of t he au t h0rities above set out , s.nd 
sir: ce t he case is pendir.r.; , the defendant shoul d be a l 
l owed to take depositions . 

Section 401 2 h . ::> • .• is souri , 1 939 , furt h e r provides 
for the taking of de positions and re d s as f ollows : 

" 'I'he defer~dant in any cr irni1 a l cause 
ma y a l so have wi tnes ses exa nined on 
his behalf , conditionally , upon a com
mission issu ed b y t he cler k of the 
court in wh i ch t he cause is pendine; , 
in the same case s and up n t he like 
notice t o the pr osecu t ing attorney , 
with t he like effect and in a l l r e
spects as is pr ovi ded by l aw in civil 
su ~ ts : Provi ded , that the no tice i n 
su ch cas e t o the pr osecu t ing a ttorney 
sha l l s t a te the name or names of t he 
witness or witnesses whose depositions 
a r e desi red or wi ll b e taken . " 

It '!:i ll ne noti ced in the above sect i on that the v:or d 
" condit i or.a l ly" is us ed . 'l'his means that the depositions 
may be taken , bu t that i f pr oper objections are made to 
t h e eviden ce submitted in the depositions , or if tLe 
depositions were unl av:f'ul l y taken , then t hey canr.o t b e 
used as eviden ce in the case . 

Si nce we have held tha t the issu e s a r e made up a t 
the time the complaint , information or indic t ment is 
fi l ed , t he depositions cannot be objected t o on the 3r ound 
t hat t h e issue s have not been made up in t h is part i cular 
case . 

' 
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It is , therefore , the opinion of this departmer t 
t hat when a couplair.t , in1o1· 1ation or int'ictment is 
filed , any dofend.ar.t may tE,ke dopo.-Jl tlons of wi tnc Rses 
v1hich c..epoui L .... :.n.~s , if propcrl ,y to' CI' may oe submitted 
as evidence i11 th(., trial oi the co.se . 

l t is further tLe opinion of this depart ment , that 
if no procood.:.r.c,; ::...as beer! instit·lted, wh<:I''-, a cr·ime ·has 
bcor comu1itted, then th6r~ ls nv ~ ~e dart , anC deposi
tions of prospective witnesses caru.ot b(.. t~~en . 

~espcctfully submitted 

·.1 . J . rur .. 1:r; 
Assis tant lttorney Geperal 

AP4·Rov~n : 

ftvY ,. c.u.l 11JR1C.t:~ 
Attorney Gen~ral of :issouri 


