CRIMINAL PROCEDUZE = DEPOSITIONS:

Depositions cen only be taken after a criminal
proceeding has been filed,
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Hor, G. Logan iigrr
Prosecuting Attorney
vorgarn County
Versallles, Missourl

Dear bir:

fie are In recelipt of your request for an opinion,
which reads as follows:

"1 want to krow when the issues are
joined in a criminel cese under sec-
tion 4010, 19359, so that the delendant
can take a deposition,

"In one case, the complairt in a rape
case had beer flled, but the prelimi-
nary hearing had not been heard. The
deferdant se:ved notice to take the
depositlon of a witness who was just
eabout to e inducted into tue army,
and leave the county Ifor parts unknown,
That deposition was then flled 1n the
case. -

"in the last case, the victim was shot

in a felonlous wounding and 1s and hae
been at the point of death., The party
dolng the shooting came up and gave him-
self up to the sheriff asnd confessed thet
he shot the man with & shot gun. <Then and
as now, no charges had been filed waiting
to see whether the victim died or rot. ihen
the attorney for the defendant served no-
tice to take the deposition of & witness
for the delfencant who was being tsken in-
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to the army and wes leaving the
countys No charges had been*{iled,
and was the issues made up in tiis
case?

"I have a rape cese, in which, several
attempts have been msde to take the

. depositions of witnesses who will tes-
tify to speeiflc acts of misconduct
with third parties on the part of the
girl complaining of & rape, These hear=-
ings,; are for the purpose of intimida=-
ting the complaining witnesses, and in
bluffing her into withdrawing her char=-
ges, on the theory that she will be at-
tacked for alleged other scts of sexual
intercourse, 5he denies to me and to
her parents any such ascts of sexusl in-
tercdourse with other third parties, 1t
is not my job to suppress evidence, or
conceal facts, or prevent justice, but
this taking of depositinn rascket, seems
like goling too far. It seems to me tisat
this kind of eviderce 1s not admissible
for ary murrose or any cause, and it 1is
running up costs, for which there 1is not
reesons Carn 1L object that the issues are
not mace up, anc¢ the depositlons are not
admlssible as being teken prematurely?"

Section 4010 H, S, Lissouri, 1939, reasds ss follows:

"When any issue of fact is jolrned in
any criminal case, and any materlial

witness for the defencart®resldes out
of the state, or residing within the



Hon, ¢, Locan larr (3) November 25, 1948

state, 1s enciente, sick or icfirm,

or is bound or a voyage or is about

to leave this state, or 1s confined

in prison under senterce for a felony,
such defendart may apply to the court,
or judge thereof, in which the ceause

is pending, for a commission to examine
such witness uporn interrogatories there-
to annexed, and such court may ;rant the
same uporn the like proof and on the 1ike
terms as provided by law ir civil cases.,
The court, or jucce thereof, granting
such commission, may permit txe officer
prosecuting for the stete to joln in
such commissk»ori. The deposition of any
witness confired in prison under sen=
tence for a felony shall be taken where
such witness is confined."(Underscorirg
ours.)

The above section, which is the criminsl section
allowing the taking of depositions, specifically states
that the taking of depositions in a criminal case shall
be under the same terms and same proof as provided by law
in civil cases for the taking of depositions,

Thils section &lso provides:

"hen any issue of fact is Joined
in any crimiral case, % % % ¥ ,

In a criiinal case the lssue of fact 1s joined upon the
fi1ling of a complaint, for the reason that it 1s unnecessary
for the defendant to answer the complaint, information or
indietwment in writing, except as to certain procedure
which- would be an attack upon the pleading itself. 1In
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a criminal action the cause is perding when the complaint,
information or indictment l1s filled., 7The clvil section,

in reference to the taking of depositions 1s Section

1917 K, S, «ilssouri, 1959, which reads as follows:

"Any party to & sult pending in any
court in this state may obtaln the
deposition of any witness, to be used
in such suit, conditionally."

1his section merely states, "sult pending", which
is the same as the filing of a complaint, infermetion or
indictment in & criminal matter,

In the first question in your request you refer
to a rape case which has been filed, but the preliminary
hearing has not been had, Since a complaint has been
filed the defendant has & right to take depositlons of
witnesses who may testiiy agalinst him. It was so held
in the case of LEx parte ‘elborn v. H. L. Faulconer, £37
lio, 297, 1, c. 302, where the court saild:

"'he commission was not invalld becsuse
issued on an oral instead of written and
verified application., 4Yhe right to take
depositions in erimiral cases is statutory
and the statute required no affidavit or
written application. Since the deferdant
may have witnesses examined, conditionally,
in his behalf exactly as in civil cases
(Sec. 5173, o 5, 1909), save that a com=
mission must lissue, and since in civil
cases a party to a pending sult 'may ob-
tain the deposition of any wltness, to

be used in such suit, conditiorally,'

(Sec, 6384, &, 5. 1909), the commission
under section 5173 1ssues on demand as

a matter of right without eny preliminary
showing.
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"The deposition of any, consequently
every, witness may be taken, and the
sole prerequisite to the lssuance of
a comnission under section 5173 is
that defendant desircs one and asks
for 1t. An affidavit or written ap-
plicatiqn setting forth such desire
could serve no useful purpose., 4Lhe
Legislature saw no rezson for it and
nelther do we. ‘hen 1t deemed them
necessary, thst body expres=ly required
petitions snd affidavits pre liminary
to the lssuance of commissions (Secs.
€398, 6420), and the omission to meke
such requirements in sectlon 6173 was
clearly deliberate.,

"Decisions in cases arising ir connec-
tion with the takling of depositions
under statutes and rules of court in
which a limitation is fixed uporn the
taking of the deposition ere¢ not in
point. Ilot the taking but the use of
depositicons taken under sectlion 5173

is 1limited, and the fallacy of the ar-
gument to the contrary, based upon the
word 'conditionally' in the sectlion men-
tioned was 1ong s;nce accurately pointed
out, * ¥ < S (Underscoring
ourss)

In the above opinion the court held thet depositions
could be teken even on an oral applicetion, and tle de=-
fendant should not be required to make a written spplica-
tion for the taking of derositions. The .criminal procedure
of thiis State follows the civlil procedure, excent where,
under the criminal procedure, a speclal procedure 1s set
out for criminal cases. The courts of thils State in
allowing the taking of depositions, both in civil arnd
criminal cases do not refer to the state of the olead-
ins 1n the cese, but orly look into whelker or not the
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case has been regularly instituted, It was so-held in
the case of Bennett v, Strodtman, 42 5, VW, (24) 43,
where the court saild:

" 3 % % Ve say this for the reason

that the germane 1issvues of tiie cause

are not definitely or unalterably

fixed by the state of the pleadings

at a given time in the course of the
taking of depositions; that, 1n fact,

the taking of depositions has no neces-
sary refererce to the state of the plead-
ings at the time of the takling; that it is
rather a provision against contingenciles
for the posslble condition of the cause
at the trial therecof; that, as a general
proposlition, it is not even essential
that there be any issues, provided only
that the case hes been regularly lnstl-
tuted, and is not finally disposed of;
and that consequently the subjects of
proper inquiry are those that pertain
generally to the subject-matter of the
action, and not merely those that are
encompassed within the limits of th
pleadlngs at the time, ILx parte lun=-
ford, supra; State ex rel. v. Shot,

304 .o, 523, 531, 263 S, . B04; ix
parte Alexander, supra,” (Underscoring
ours,)

The defendant, or pa:ties to a civil action, may
take depositions when a suit 1s pending., 1his 1s the
only prerequisite conditlon made irn the statute., 1t
was 8o held in State v. Kllloren, 229 S, W, 1097, 1. c.
1098, where the court said:
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-

"Kelatrix's sult, to set aside the

said judgment and decree of divorce,
wes commerced when the petition there-
in was filed with the clerk of saild
circult court, After the filing of
sald petitlon the sult was pending.

The right to teke depositions is glven
when & suit is pending, this is the
only prerequisite condition made in the
statute."

In the second question in your request, you refer
to a case of felonious wounding, in which no complaint
has been filed, for the reason that the victim 1s in
a dangerous condition, and may dle, which would neces=-
sitate the [i1ling of a murder charge. Under the abowe
authorities, since thsre is no case pending, depositions
cannot be taken by the defendant at thls time, <The tak-
ing of such depositions may be prohibited by way of a
writ of prohibltion, or upon the refusal of the witness
to testify before the officer tsking the depositions.

It was so held in the case of Bennett v, Strodtman, supra,
par, 2, where the court sald:

"Of course there is the exception

that, 1f the testimony desired could

in no possible or conceivable event

or contingency be read as evidence

at the trial, or that 1f it be made
clearly to appear that the testimony

is sought to perpetrate a wrong, or

to abuse the process of the court of
the officer, or for what is obviously
an unjustifiable purpose, then the wit-
ness may lawfully be protected in his
refusal to answer, and the officer will
not be sustained in his order of commit-
ment for contempt,”
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Also, that prohibition would lie was held in the
case of Steie v, killoren, supra.

In answer to your third cuvestion in your request,
ir which you refer to the attempt to take deposliticns
of witnesses who will testify to specific acts, will
say that in view of the suthorities above set ocut, snd
sirce the case is pending, the defendant should be al=-
lowed to take depositions.

Section 4012 h, 9, llissouri, 1939, further provides
for the teking of depositions and re-ds as follows:

"The deferdant in any crimi:al ceause
may also have witnesses exanined on
his behalf, conditionally, upon a com=-
mission issued by the clerk of the
court in which the cause 1s pending,
in the same cases and up 'n the like
notice to the prosecuting attorney,
with the like effect and in all re-
spects as is provided by law in civil
suits: Provided, thet the notice in
such case to the prosecuting attorney
shall state the name or names of the
witness or witnesses whose depositions
are desired or will te taken."

It will ve noticed in the sbove section that the word
"econditionally" is used. This means that the depositions
may be taken, but that 1if proper objections are made to
the evidence submitted in the depositions, or if the
depositions were unlawfully tsken, then they canrot be
used as evidence in the case,

Since we have held that the issues are made up at
the time the compleint, informaetion or indictment 1is
filed, the depositions cannot be objected to on the ground
that the lssues have not been made up in this particular
case,



lon. 4, Logan iarr (2) lliovember 25, 1942

\.l'a. (.‘l-\ UJ_'_‘”‘.

1t 1is, thsre&ore, the opinion of this department
that when a complaint, iniormation or indictment is
filed, any delendant may teke deposltlons of witnesses
which depositvions, if properly taeken may be submitted
as evidence 1lu the trial of the case,

1t is further the oplnion of this department, that
if no proceeding has been 1institvwted, wherc a crime has

been committed, then there 1s nc J=ferdant, and deposi-
tions of prospective wltnesses cannot be teken,

fespectfully submitted

.\‘J. J. bUfﬂ‘.,E
Assistant Attorney General

APLYROVED:

ROY NeKITTR1CK
Attorney General of liissouri
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