
C:t- ..... ll.AL LA\1 -
Prt.r.LlL~~ _,_ ~ f.XA: .L.f. ... lv •. -

Jmuary 2 , 1942 

hon . u. Logan ~arr 
Prosecuting Attorney 
.Mor gan County 
Versailles , .t.ds aouri 

FlLE _ 

Dear J ir: 

VIe are in rece.:.pt of' your r equest for on opinion from 
this Department , which r equest reads as fol lows: 

"The deten<Aant in a criminal case ! s cu.arG~d 
with a fel ony . He is over 17 , and under the 
age of 19 years . He is a many times of! ender 
in or der states . He has virtuall y a dmitted 
that no committed the burglary and larceny 
of whi ch he ~a cnarged. He camo before the 
justice of t he peace , and in the presence 
of all stb.ted t hat he did not m ed a lawyer 
at present , ana ne aaiu that ho would waive 
his pr eliminary examination. . He was given 
t he complaint and he did waive t.tJ.e prelimi­
nary examination. The sheriff , th~ juat:ce 
and myself informed him of the nature and 
purpose ot' a preliminary examinatlo11 on t he 
felony charge . 

"The question has been rai sed i n this case 
and in another cas , .. herein , a l ocal attor ney 
r aised the l e al question that a minor could 
not waive a preliminary examination. The 
law is that t.ne justice doc.s not ha\e any 
power to appoint an attorn~! tor a minor 
who doe s not have any funds to hire a l awyer 
in a preliminar y examination. 

"I want to k 1J OW if it is neoesoary to hold 
a prel iminary E;Xam..L~1ation, on a case invol v-
1ng a fe-lony anct ~minor , even thou&Q the 
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minor wants t o waive hi s preliminary e~amina­
tion? Is there anything in t he ~o . law that 
makes such a waiver illegal?" 

Section 3893 H. s . t.tissouri, 1939 , provides in part, 
as follows: 

" * ~l- Provided, a preli minary examina­
tion shall in no case be required where 
same is waived by the person charged 
with the crLne , or in any case where an 
information has been substituted for an 
indictment as authorized by section 3953 . " 

It will be noted from reading this section that the above 
proviso provides t hat tne person charged with the crime may 
waive the preliminary examination. 

In the case of cltate v . Pippey , 71 s. \ . (2d) 719, l.c . 
721, Pars . 5-7, tlle court said: 

"-:r -... A prel Lninar-y examination is not 
jurisdictional i n the sense that the 
circuit court is v1l t hout jurisdiction to 
try the cause unless and until such examina­
tion has been accorded the accused. Buckl ey 
v . Hall , 215 Mo. 93, 114 s . · • 954 . It is 
well settled that the accused may waive it 
and if he pleads and goes to trial ui thout 
calling the court's attention by timely 
motion or plea in abatement to the state's 
failure to accord him a preliminary, he 
does waive it . rtnd such allegation in a 
motion to quash or plea in abatem~nt does 
not prove itself. It must be proved and · 
the evidence offered i n support thereof 
with t he court's rulings and the exceptions 
thereto can only be preserved for review 
by bill of excepti ons . . " 
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In the case of State v . Langford, 240 ~ . W. 167 , l . c . 
169 , Pars . 4- 6 , the court said : 

"It is evident from these rulin~s thnt 
the effect of the plea of the ~eneral 
issue is the same whether made before 
the justice or i n the trial court. 
Th0re is even more r eason why this plea 
may be regarded as more effecti ve before 
the examini ng tribunal than before the 
trial court . Before the for mer, tho 
determination of the ~ui~t or innocence 
of the accused not being in question , a 
pl ea in regard thereto is not req1 ired, 
and ha s no proper pl a ce in the proceed­
ing , but , if vol untaril y enter·ed, it 
cannot be other wi s e const rued than a s 
an admission by the accused of the 
probable gr ounds for the proceeding for 
the purpose of the case . It was so 
hel d i n Stat e v . Ri t ty , 23 Ohio St . 
562 , in which one br ought before a 
justice of the peace for a p r el iminary 
examinat ion was hel d , notwitnstanding 
he pleaded not gui l ty, to have waived 
an examination of witnesse s to sustain 
the charge , and to have submitted to 
be bound over without the examination. 
Tnis holding was on the ground that a 
plea of not euilty in a case of t n is 
kind is anal ogous t o t he p l ea of nol o 
contender e at common l aw , and , l ike a 
demurr er , admits t he charge for t he 
purpose of t he case . -::- ·::· ->~< " 

In t he case of State v . ?ugh, 15 wo. 349 , 1 . c . 350 , 
the court quoted with approval the followin~ procedure : 

";. * The del er~uant beinb called upon 
to plead to the ina ictment , stood mute , 
and t h6 court had the plea of not guilty 
enter ed for t he defendant . -:1- ·::- ~:· " 
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In the case of ~tate \ . Ancell , 333 Mo . 26 , 1. c. 33, 
34, the court saidt 

" * ~ Preliminary examiPations are 
gover ned by statute and we must look 
to our statutes for t h e defendant ' s 
right thereto and for t he procedure. 
~ * * ~ * ~ * * ~ ~ ~ * 
"In a preliminary examination the 
examinin6 ma6istrate aoe s not act in 
the capacity of a court . h e does not 
determin e t he question of the guil t 
or innocence of the accused. His 
con clusion is in no sense a judgment . 
{State ex rel . board of ~ducation v . 
Hast , 209 Mo . 708 , 728 et seq ., 108 
s . w. 563; State v . Fl annery, supra; 
stat e v . l;ichols , supra . ) * ~:· -;~ " 

It will be noted from t he r eading of t he case of 
State v . Rutledge , 13 J . ~i . {2d) 1061, 1 . c . 1067 , t hat 
the defendant , a s eventeen year old boy, waived the prelimin­
ary examination , for t he co~rt said : 

"* -:~o ~~- The case originated in the latter 
court , where , after waiver of a preli j inary 
examination, rel ator wa s called to answer· 
t he chare;e of robbe1·y i n the first degr ee , 
preferred against him by information duly 
filed by the circu .... t attorney • .;. -;:- ~. " 

It will be fur t her noted from a reading of the Kut l edge case , 
at 1 . c . 1066 , the court said : 

n -;~ ·n· ::· When a child who has passed 
his seventeenth uirthday is br ought 
before a court of general crill1inal 
jurisdiction , charged wi th having com­
mitted a criminal o~fense while under 
17 years of age , that court may de­
termine whe t her he shoulu be dealt with 
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as a delinquent , or prosecuted under 
t he general l aw , and, if it decides 
that he should be proceeded against as 
a delinquent , order t he cause trans­
fer red to t he juvenile court . But a 
court of general cri minal jurisdiction 
i s whol ly without jurisdiction in cases 
in which a child under 17 years of age 
is charged with the violation of criminal 
law; without jurisdiction to even de­
t ermine rrhicn course should be pursued 
with respect to such ch i l d . " 

When this case is r ead in connection with the case of State 
v . · alker , 34• s . lf: . ( 2d) 124 , wherein the court said: (l. c . 28 ) 

"In t h i s case no petition alleging the 
relator to be a deli nquent child, t o 
be tried as such, was fi led in the cir­
cuit court ; so it was not necessary for 
t he judge to exercise the discretion 
menti ~ned in the closing pa1t of 1136 , 
but the accus ed was taken uirectly to 
the ci r cui t court as pr ovided in sect ion 
1141. 

"That part of section 1136 , while autho­
rizing the court to uismiss a petition 
a l leging t he child to be delinquent and 
entertain a prosecution under t h e eeneral 
law , necessarily impl ies that , if t he 
proceedi ng i s begun under t he general law, 
the court has authority to proceed with 
the case under that law . " 

It will be ob served from the reading of ~ect~on 3893 , 
supra , toge ther with the cases cited, that prE:>liro inary 
examinations are governed by statute solely, and, i n the ab­
sence of any exception, where the defendant is a minor, we 
are cons t rained t o the view that a defen~ant may personally 
waive a preliminary examination . \' e do not find that t he 
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statutes make any provision for the appoin t,tent of an at­
tor ney for a minor when he appears Lefore t he magistrate 
i n a pr eliminary hearin0 • 

(,JNCLUSI ON 

Th~refore , we are of t he opinion, that tJ.le pro­
ceedln3s in the case outlined i n t he opinion r equest, having 
been under t ne general law, the uefendant , even t hou&n he 
be of t he age of nineteen , has the r~ght to wai ve t he pre ­
li.rinary examination under ection 3893 , supr a , and the 
fact that he was not r epresented by co .Jnsel , mal{es no. 
diff erence , and, under the statute he is t o be considered 
as any other defendant , and hi s minority affords h i m 
no special privilege . 

APPROVl.!.D: 

VAEL C. 'rHUHLO 
(Acting) Attorney General 

BRC : n •• 

Re spectfully submitted 

B. RICHARDS CRE~Ch 
Assi stant J.ttorney General 


