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Cooperative marketing associations .' 
are not subject to the provisions 
of the statute applicable to com-
mission merchants. 

j:ay a, 1940 

Honorable Jewell Ma~s , Corr.mi s sioner 
Department of A&ri culture 
Jeffers n Ci ty , Li s souri 

Dear :r. r. ayes : 

FI LED 

5 
This is in r epl y to yours of recent dat e wherein 

you r equest an opinion f rom thi s department b• s ed on t he 
f ollowing st , tement of facts: 

"\ e respectfully request your rul
i ng as t o the definition of •com
r~ssion merchant •, given i n Sec
t i on 12648, Arti cle 21, Chapter 
87 , R. S .--~.o . , 1929 as f ollows: 
' ( a) i!.very pers on, f irm, exchange , 
ass ociation or corpor ~tion who 
shall r e cei ve , sell or offer for 
sale on commission wit h in th i s 
stete any kind of f arm products, 
shall be deemed t o be a commdssion 
merchant end engagec i n the co~
mlssion business .• 

"Cuestion ls Does t he definition 
of ' commission merchant ' appl y to 
~uch cooperative market ing as
socit tlons as the ' Ozark Fruit 
Growers ' Association '~ a copy of 
whose Constitution and By-La~s is at
t a ched her . to? 

"The •ozark Fruit Gr owers ' Associ ation' , 
is a ' parent ' marketin~ association, 
wi t h wh~ Ch ar e affi liated a number 
of l ocal marke tin& associat i ons depend
ent upon t r e orent a ssociation as a 
rnarketinL agency. 

"Que stion 2 : Are such several l ocal 
associations , handlincs products pro-
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duced by t heir members , by virtue 
of t heir cooperative natur e exe~pt 
f r om t he r equirements of t~e Mi s 
souri Commiss i on l erchant Licensing 
Law? 

"Question 3 ·: Does your opinion on 
Question 1 appl y to a ll cooperative 
marketing a ssociations of si:-:1ilar 
organizati on?" 

ogether ui t h your r equest we have exsmined the 
contract of t he Ozark r rui t ~rowers ' As sociation ~ith 
i ts cooper ative members and t he articl es of agre ement 
and by-lsws of t hat a ssociati on . 

Under Section 12648, a s amended in Laws of Mi s
souri 1939 at page 225 , t he t erm "commission merchant" 
is defined as f ollows: 

~ ( a ) . very pe1son , f i rm, exch cnge , 
as soc i ation or corporation who shall 
r eceive , sell or of fer fo r sal e on 
commlss i on wit hin t h is st te any kind 
of far~ produ ~ts sha l l be deemed to 
be a commi ssion merchant and engaged 
in the commission business . * * * * n 

If the Ozark Frui t Growers ' As soci ation i s a 
commi s sion merchant a s i s defined under t he fo r egol ng 
definition , then it is sub j ect to t h e provisions of 
Arti cle 21 of chapter 87 , R. s . Missouri 1929 , whi ch 
requires t hi s asLoci a tion t ~ obtai n a l icense and t o 
give a tond ~d pr ovides for t he puni shment for t he 
violat1~n of t he provisions of sai d arti cle . The l ast 
section of t h i s art icle , v1h 1 ch is Section 12656 , is an 
expres sion of t h e l awmakers t o the e Lfect t hat it was 
their i ntention t ha t t re Gen eral Assembl y was providing 
f or t he exerci se t o t he ful l extent of t he r egul ator y 
and pol ice power s of t he st te . By t i:!iS section it i s 
also cl ear l y expressed t hat t he lawmaker s only i n t ended 
t hat i t appl y t o intra- at · te transact i ons . 

The contract which you er-cl osed wit h your request 
ls one with the Ozark ~ruit Growers ' Ass ~ ci ation and t he 
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Aur or a Fru i t Gr m-:ers ' Associe t ·on. by t hi s contr act 
it s eems t hat t ho ozark Frui t Growers' Associ ation 
was to !I'ecei ve as corc.penssti on for its mrvices t hree 
per cent of t he gr oss proceeds of all cars of fru i t 
sold or cofis i gned to it for sale . 

An exa~~rtation of t he arti cles of agreement of 
th( Oz~k Fr uit ~rov.ers 1 Ass~ ciation shows t ha t 
originally this as ,ociation was incorpors ted under 
the chapter of t~ e Revised Statutes governinG manu
f acturing and business eoJ~panies . The origi nal pur 
pose of' t he organiza·tion as is s hown b ' Sect ion 7 of 
its arti cleswas as follows: 

"To provide ways and means for t he 
cr owers of fruit and ot her f arm 
products i n t t_e St at e of !;1issour i • 
Arkansas and oth~r s tates and ter
ritori e s , to sec re , b y co- operation 
emong t hemsel ves , anG. wi t i: r ail r oads 
and ex,t:;ress c":rr·panies and by a l l 
other lawful meEns , the cheapest 
and best trans portation services 
f or t neir frui t s and ot her f arm 
products . and t he pr oper dist r ibu
tion . D"i.arketing and s &. le of s ame . " 

It wi l l be seen that t his organi zation was 
f ormed not only f or t he pur pose of servin~ ~~i ssouri 
[ rower s but t hose of Arkansas and other st~ tes and 
territories . It YJi ll also be seen t hat it was formed 
wi t h t he idee of cooperation among t he members of t he 
organizat ion. This corporation ~as for~ed babre t he 
non- r rofi t Cooperati ve Ass ociation Act of Yd ssot. ri 
was pnssed , but by Sect i on 26 of t he by- laws of t his 
association it s e0ms t h c t since those associations 
which ere af.filiated wit h t h e? Ozark Frui t Gr ower s' 
Association . articipate in the surplus funds a.fter 
t he current expenses r.a ve been paid , t hen t he Ozark 
Fr uit Growers •· As s ociation and t De affi l iated as 
s ocia t ions are operating under what would be termed 
a non-profi t cooperative _l an. Sald Se ct ion 26 of 
t he by- l aws i s as f ellows : 

" If t he repor t of t he treasur er of 
the 0 . c"' . G. A. shows t r...a t t here 
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is a surpl us of fund s on hand in 
excess of t l· e needs for t he cnr 
rent ex_r:,enses , the sr,r. e shell be 
pro- rated to the affili · t inb as
soci r t i on s of t he ps st s eas on on 
the basis of the areount of ' us i ne s s 
done by each Association ." 

Se ct ion 24 of t he by- laws of said a ssociation 
;~ovides as follo~s : 

"Ea ch l ocal A3sociation shall have 
its cwn l ocal self government , rul e s 
and rogul t tions , provided t le same 
doe s not confl ict wit h the rul es and 
regul a tions of t he o. F. G. A." 

So it will be s een f rom t he arti cl es of abree
ment and t he by- l aws of the ozark Fruit Gr owe1s' As
sociation t hat the associations for whi Ch i t acts as 
what may be t ermed t he "parent" a ssociation go t oget her 
and rr.ak~ up one and t he same ort,ar. i zation. In other 
words , t he Ozar k Fruit G~owers ' Association is onl y 
an ar m through which the a ffiliated ass ociations act 
for the purpose of t he s al e and distribut i on of t heir 
p oducts. 

We do not find any £.,isso1. ri case directly in 
poin t on the quest i on her o involved, 1ut i n a Kentucky 
case t he City of Owensboro et al. v . Derk Tobacco 
Gr owers• Association, 300 s . t . 350 at 352, wh erein 
a simi l ar set- u: was under dis cussi on and wherein the 
question of t r e r elationship of the "parent" associ ation 
t o the affi l iated associations and growe r s was discussed, 
and t !cr e t he court said: 

" In d~ ter~nin& whet her an agree
ment bet we en parties is a sale or 
whett er i t is a mere contra ct of 
agency, isol eted e press i ons in 
the inst rument indicat ing whether 
it is one or the other are not 
necessarily controllinb ; on the 
contrary the co~rts will i &~ore 
a_parent l y inconsistent l anguage 
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used, and l ook to t h e real na ture 
of t he agreement between the 
partles. what its real purpose was , 
and l'!hat , from the nature of t he 
transaction, must have been in the 
minds of t n e par tie s . 

" I n t hi s case t he association not 
onl y wa s t h e creature of t he Lro\'!ars , 
ut by its charter i t hr d no ribht 

to mcke a profit out of t~e handling · 
or sale of t r eir products . The whole. 
conception of t he organ~ation was 
th~ t i t was a marketing as sociat ion 
created and orLani zed f or t he purpose 
of advantaeeous marketing of t he 
groller s ' product, not for t h e bene
fit of the associa tion, but for t he 
benefit of its members , who wer e all 
either grower s or l andlords . 

"A consider ation of t hese facts 
1 akos it i mpossible that t he pa . ties 
could have h ad in mind any other 
t h i ng t han the cre at ing of a sales 
agency in the execution of the several 
controcts. 22 R. ~. L. p . 216 ; 2 ~ . 
J . pp . 420, 42l J Haarpari nne v. Bu t ter 
Hill Fr u i t ~rowel s' Associat i on, 1~~ 
me. 138 , 119 A. 116 . " 

As stated in t hat case , "t he Dark 'I'obacco ur owers' 
Association was f ormed not for the benefit of the as
sociation but for the benefit of its member s . So here 
t he OzaJ-k t r r it Gr owers' Associ ation is not f unct i oning 
f or t h e benefit of t he Ozark Fruit Growers' Ass ociation 
as an association but f or t he benefit of its members 
who are t h e aff iliated associations w:11 ch go to make 
up the Ozark Frui t Gro~ers' As sociat ion . 

The Ozark f ruit Gr owers ' Associ a t i on is merel y 
a marketing a osociation of t he strawberry and fruit 
growe r s wh ich is .cre ated and organized for t he purpose 
of advantageous mar keting of t he vari ou s fruit growers ' 
associati ons of that section of the st1te . As stat ed 
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in your request , yot; say t he t t he "Ozark t r ui t .... ro\':e r s ' 
Association!' is a "parentn market lng assocletion nith 
which aLe a f filiated a number of' local n.al keting as
sociations dependin& upon t l e "parent" associ ation a s 
a marketing agen cy. 

CO": CLDS IO ~ • 

From the statement contained in your r equest 
and from an examination of the cont ract encl osed together 
~ith suggestions and the y- laws and articl es of agree
ment of t he Ozark Fruit Growers ' Associati on- and f rom 
t he consideration of t r e statutes h ereinbef'ore r ef'er- ed 
to_ and the Kentucky ca se ci~ed- it is t he opinion of 
t i is department t hat the t e1m "conn:rl. ss i on merchant" as 
def'ined i n said statutes does not apply t o su ch a 
cooperative marketing association as the Ozark Fr uit 
Growers' Association- or to any other cooperative as
soci at ion wh i ch operates on the same or similar pl an . 

hespectfully submitted 

't Y ,f . u:nTo: 
Assis t t nt Attor ney &enexal 

co VEL P • HJ:.\, ITT 
(f eting ) Attorney &ener al 
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