
TP.I:ATION: Holdsr of second certificate ot~urchaae 

DELINQUENT SALES: 
of deli.~quent lands ao1cl ~·of' -t,axes must im­
mediately pay amount proT14e4 ~Y atatute in 
order to retain his rights o~ priority over 
the hol der of the first certificate of pur- , 
chase, and failure to do so forfeits such ---­
r ights to the holder of the first certificate. 
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- I dt . Francois County 
Farmington , Mi s aouri 

Dear Sir: 

- ---! 

This is 1n repl y to yours of recent date wherein 
you submit a question baaed upon the fol lowing stat ement 
of tacts : 

"On November .fr, 1~35, one Johnson, 
under the tax law or issouri 1933, 
bee~• the holder or a cer-tif icate 
of purchase of certain real est ate 
ottered for sale for delinquent taxes. 
Under Section 9957, 1933 laws , page 
~8, says t ue holder ot the original 
oerti~icate ot purchase is not entitled 
to a collector's deed until two years 
from t he date or the certificate ot 
purchase, and there~ore, in this in­
stance Johnson could not have secured 
a collector's deed until November .fr, 
193'1. 

"· ovember 1, .m!,, thi s same land was 
offered f or sale for deli nquent t axes 
for the years 1936 and 1937, and the 
same was bid in by one Jones , who was 
issued a subseque.nt certif icate ot pur­
chase by the coll ector. On November ~ . 
1957, Johnson tendered to the collector 
the tull amount of the t axes , costa, 
e t c . i n connection with the November l, 
1937 sale , and demanded a deed trom the 
collector . 
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"Missouri Law of 1933. Section 99570 , 
says any purchaser t hat shall suffer a 
subsequent tax to become delinquent and 
a ~ubsequent certi f i cate of purchase to 
be issued on t he same property included 
i n the certifica te, such first purchaser 
shall forfeit his r i6§ti £! priority 
t hereunder ~ ~ subsequent purchaser. 

"According to this law, Wldoubtedly 
J obDson forfeited his right s o~ priority. 

nHowever , this law requires that such 
subsequent purchaser (Jones ) shall at the 
time ot obtaining his certificate redeem 
said first certificate of purchase out­
standing by depositing with t he Count y 
Colleo~or the amount of said first certifi­
cate with interest thereon to t he date ot 
said redemption and t he amount so paid in 
redemption shall become a part of said 
subsequent cert i f icate of purchase, etc . , 
etc. 

"A subsequent certificate was issued by 
t he collector to Jones . but Jones f ailed 
at that time to deposit with the col­
l ector t he amount of the first certifi­
cate with interest. Shortly afterwards, 
t he first certificate holder , Johnson, 
discovered thia fact and tendered to the · 
collector of taxes and costs of every kind 
and still demanded his deed , which \Tas re­
fused by the coll ect or . Jones was noti f ied 
ot suoh otfler of payment? by t he first 
certificate holder, Johnson, and a fterwards 
4id deposit with the collector t he amount 
of the first certificate over the ob jec­
tion of the first certifi cate holder . 
Afterwards Jones., the second certificate 
holder, needing cask. withdrew his de~osi' 
trom t he collector , and t here i s no deposit 
there now. The first certificate holder 
still otters to pay the collector al l taxes 
and costs, and demands a deed from t he col­
lector by reason of h1s tirst certificate 
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of purchase an~ says he i s ent itl ed to 
his deed for t he reason that Jones , the 
subse~uent purchaser , di d not comply wit h 
t he l aw b y depositing wit h t he Count y 
Collector when he should have done so, 
t he amount of t he ~irst cer tificate with 
i nt erest , and t hat t her e is no deposit 
wit h the col l ector at t hi s time . " 

From a reading of t he Jones~unger Act pertaining 
to sales of delinquent l ands f or t axes , it seems that the 
l awmaker s i ntended t hat t he purchaser at such sale.s shoul d 
pay the amount of hi s bid immedi atel y . 

Section 9953c, Laws of ~issouri , 1933, page 433 , 
provides as fol l ows : 

" \lhere such s~e- is made , t he purchaser 
a t such s al e shall immedi at ely pay the 
amount of his bi d t o t he col l ect or , who 
sha l l pay the su r plus , i f any , to t he 
per son entitled t hereto ; * * •." 

Section 9953d of said Act provides as followa : 

nl!..fter payment shall have been made 
t he county coll ector shall gi ve the 
purchaser a certif i cate i n wri t i ng , to 
be de signated as a cer tificat e of pur­
chase , whloh shall carry a numerica l 
number and whi ch shal l describe t he 
l and so purchased , each t ract or lot 
separatel y s t ated , t he tota l amount of 
the t ax , wit h penalty , i nterest and 
cost s , and t he year or year s of delin­
quency for whi ch s ai d lands or l ot s were 
sol d , separ a t el y s t ated , an d t he aggre­
gat e of all such t axes , penal ty, interest 
and cos t s , and t he sum bid on each tract. 
* * * " • 

Section 9954 of s a id Act., page . 4 34, provides as 
f ollows: 

"It i s hereby made the dut y of t he 
county collector , at t he t ime he sel la 
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lands for taxes unpaid and delinquent , 
as i s dir ected i n this act, and after 
!h! purchasero ~ ~ under such salea 
have made payment £!.ill amount 52.! their 
bidS, r espect ively, to i ndor se upon and 
annex to each certificate t o be given 
to t he purchaser by t he county col­
lector, as requi red by thio act , his 
written. guaro.nty , s igned by him, warrant­
ing that t he t axes due upon the .tract , 
lot or lots , piece or parcel of land , 
which, or a portion of wbich, are named 
in such certif i cat e. * • li-n 

In the case of ~taxwell v. Dunham , 2g7 .s. w. 1 . c. 
g7 , the court i n di scuss i ng when a sale is completed , said : 

"The law is well settled i n this 
stat e t hat , when a sa l e i s made f or 
cash , the t ransaction i s not complete 
until t he purchase price i s pai d , and 
until t hen no title passes to the pur­
chaser unless the sell er waives payment . ,. 

Under t he f or egoi ng provisions of the law rel at­
i ng to del inquent sales , the collector is under no circum­
stances author i zed to waive payment i n cash at the t tme 
t he sal e is made . 

Vol . 61 C. J . , page 1211 , Sec . 1635 , s t atea the 
rule as f ollows : 

" \ t ax sale must be made on the basis 
of a payment in cash. " 

And i n the same vol ume , Sec . 1636, t he r ule i a 
further stated : 

"To acquire title under a tax sale 
t he purchaser must pay the amount of 
his bid , to the officer authorized to 
receive it , w1 thin t he time limited by 
statute t or that purpose . • 
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From t he foregoing authorities and sections, 
it is evident t hat t he purchase price or lands sold for 
taxes must be paid i mmediately, and if i t i s not so 
pai d there is no sale . 

In the case of c~rter v . ~unzesheimer, 272 s. w. 
279, the court sai d : 

"The purchaser ' s title di d not be­
come per f ect until and unless his 
bid wa s accepted and t he payment 
made , a lthough the~e was a valid judg­
ment , execution , an~ sal o; and the 
burden of proving this fact was upon 
the pur chaser. ~anifestly, the title 
claimed by the purchaser was not 
legally effective i f t her e· was f ailure 
of compliance with the bid , for the 
law is well s ett led that t he bidder 
ao~uires no t itle to t he property 
purchased before and until t he moment 
of payment of t he purchase price bi d . " 

Your letter a lso indi cates that the highest bidder 
t or the delinquent land sold for taxes t or t he years 193& 
and 1937 paid t he amount of his bid and a certificate was 
i s sued to him by the collector as required by law. It 
further appears that at t hat time t he p urchaser at the 
second sale di d not deposit with the collector t he amount 
of the certif icate, with i nt erest, owned by the tirst pur­
chaser. 

Section 9957o, Laws of issouri , 1933, page ~. 
provides as follows : 

"JJ.'very holder of a cert111cate of 
purchase shall before being entitled 
t o apply tor deed to any t ract or lot 
of' l and described t herein pay all taxes 
t hat have accrued thereon s ince the 
i ssuance of sai d certificate , or any prior 
taxes tha t may ramain due and unpai d on 
s a id property, and the lien tor whi ch 
was not f oreclosed by sale under which 
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such holder makes demand tor deed • and any pur chaser that shall suffer a 
subsequent tax to become delinquent and 
a subse~~ent certi f icat e of purchase to 
i ssue on the same proper ty included i n 
hi s cer tif icate , such first purchaser 
shall f orfeit his right s of priori t y 
thereunder to the subse uent purchaser . 
and such subsequent purchaser shall at 
t he time of obt aining his certifi cat e 
r edeem sai d fi r st certifica te of purchase 
outstandi ng by depos i t i ng wit h the count y 
collector the amount of said f i rat certi f i­
cate with 1nter3s t t hereon to t he dat e or 
sa i d redempt i on and t he amount so pa id in 
redemption shall become a part of said 
subsequent certif icat e or purc l:.ase and 
draw i nterest at t he r at e spe~ified in 
said f irst certif icat e but not t o exceed 
ten percent per annum from t he dat e of 
payment . Sai d holder of a cer tificate 
of purchase permitting a subs equent 
certi f icat e t o ! )sue on the same property, 
shall , on notice trom t he county col­
lector , surrender s aid certifica te ot 
purchase on payment to him of t he 
r edemption money pai d by the subsequent 
purchaser. n 

Under the pr ovi sions of this section , the party wbo 
owned a certi f i cat e of purchase f or delinquent lands sold 
at a prior t ax s al e for feited his rights of pri orit y by 
permitting such lands t o be sold a t a subsequent sale. 
The second purchaser of t he l ande acqui~ed pri or r ighta 
to such lands provided he deposited wit h the count y col­
lector the amount of sai d first certificate vdth int erest 
t hereon t o t he date of such second sale or the date when 
such certificate is redeemed. 

It al so appears trom 70ur r equest t hat the second 
purchaser made this deposit but l at er withdrew it . Said 
Section ~~57c i s a tax s t at ute and one i n which e f orfe iture 
oper ate• asai nst th_, person hol ding the first certi f icate ot 
title and the provisions or sai d section should be striotl7 
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construed. ~ile we do not find where the second purchaser 
had authority to withdraw his deposit made tor the redemp­
tion ot the t i r s t certif icat e , yet since he .has done that, 
he has tailed t o comply with the provisions of sa id Section 
9957o, supra , and t herefore cannot acquire t he rights ot 
priority giTen by sa id s ection. 

Vol, 55 c. J ., page 513 , Section 505 , states the 
rule wbich is applicable to your question, as follows: 

"An intentional and deliberate f a ilure 
to pay constitutes a material breach. 
which may give ri s e t o a right to 
damages or rescission on t he part ot 
the seller." 

In t his particular cas e , applying t he f.oregoing rule, 
t he failure of the highest bidder at the second sa le to 
deposit and leave de posited wit h t he coll ector t he amount 
of money necessary to t ake up the first cert i f icate of pur­
chase , with i nt e r e st t hereon , as provid~d by Section i~57o, 
su~ra, oper ated as a forfeiture of his rights and would 
authorize t he collector t o r escind t he cont ract made at the 
second sale. 

The purchaser at· the second sa l e f ailed to meet the 
requirements or the sta tute by depositi~g the necessary 
amount ot money and t hereby lost hi s priority rights over 
the first cer t ifica te holder and l os t his right s of having 
t he second certif ica te i ssued to him. Then the holder ot 
t he first certif icat e ot purchase may obt ain a deed to the 
delinquent l ands by virtue of the provisions of Seetion 
9g57, Laws of Mi ssouri , 1g33 , page 438, whi ch i s a s follows: 

" I f no per son shall r edeem the lands 
sold f or taxes within two years from the 
sale, at the expir ation thereof, and on 
production ot certi t i eate of pur chase, 
and i n ca se the oertifi.cate covers only a 
part ~t a t r a ct or l ot of land , then accom­
panied with a survey or description of such 
part , made ·bY the county surveyor, the 
col.l eotor of the county in whi ch t he sale 
or such lands t ook place shall e xecute to 
the purchaser , his heirs or as• igns , in the 
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aame or the sta•e , a conveyance ot the 
real esta te so sol d , which shall vest in 
t he grant ee an absolute estate i n fee simple, 
subject , however , to al l, clai ms thereon tor 
unpaid t axes except such unpai d taxes existing 
at t ime of the purchase of said l ands and the 
lien for Which taxes was inferior to the lien 
t or taxes for whi ch said t ract or lot of land 
was sold . In making such conveyance , when 
t wo or more parcel s , tract s , or lots ot land 
are sol d t or t he non- payment of taxes to the 
same purchaser or purchasers , or t he same per-

. -son or persons shall i n anywise become the 
owner of the certificates thereof , all of such 
parcels shall .be included i n one deed . " 

CONCLUSION 

From t he foregoing, we are of the opi nion that t he per­
son making the highest bid for the delinquent lands which were 
of fered tor sale at the second sale, by failing to pay or b7 
withdrawing the amount of money required by statute to be 
paid or depos ited , loses his rights of- priority over t he 
holder or the first certificate or pu rchase of such lands •. 
We ar e further of t he opinion that t he holder of t he firs• 
certi fi cate or pur chase , upon making t he payments required b7 
t he statute, at the end or two years trom t he date of the 
iss~ance of such certificate i s entitled to have a deed to 
t he delinquent l ands issued to him by the collector, provided 
t hat the holder or owner or any person interested i n such 
l ands has not redeemed t hem during said t wo- year period. 

Respectfully submitted 

TYRE ll. BURTON 
Assistant Attorney General 

APPROVED ~ 

J. E. TAYLOR 
(Acting ) Attorney General 


