
SHERIFF: 
. . 

Sheriff is entitled to payment for board 
of prisoners fixed by his local county 
court where he has cha r ge of prisoners 
coming f'rom anothe r county that has no 
jail. 

February 21 , 1938 

Jatr . G .• Lo gsn Llarr 1 
Pr osecu t inL Attorney 
!.\organ Count y, 
Versail l es, Missouri. 

F 1 L L '-. 

Dear Sir: 

This will acknowl edge receipt of your r equest dat ed 
Feoruary 14 , 1938 , for an opinion from t his off ice whi ch 
request reads as follows: 

"Horgan County does not have a suit­
able jail., and prisoners are sent to 
Cooper County jail by virtue or secti on 
8645. 

The Circuit Court bas entered an order 
of r ecord, desi gnating the Cooper County 
jail as tne regular organ County jail. 

I n November 1 937, the County Court of 
Morgan County, Mo. under section ll794, 
made an order fixing the board of prison ... 
era in jul at 60¢ pe r day per man, 

The County Court of Cooper County, Mo., 
has fixed the board of pri,onc r s in 
Cooper County at 70¢ per day per man . 

The shor1tf o£ Morgan County, llo., t akea 
all his county and state prison&ra to the 
Coopor County jail, and the jailor of • 
Cooper county Ydll not teed the prisoners 
from Morgan County at the rate of 60¢ per 
day per man, and then feed his own prison­
era at 70¢ per day per man. From section 
8545• the Cooper County jailor must take 
1n the Uorgan County pri soners '6rought 
over by t he sheriff of Morgan County. 

Does the County Court of Morgan County, 
J.io.-. have to pay the Cooper County ra e 
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or $'10¢' per day per man, or doea the 
60¢' per day per man prevail# and that 
is all the court can pay the jailor of 
Cooper county ? 

If the county court of Morgan County, 
Ko. is bound by the '10¢' per day per man 
in Cooper county , can the county court 
of Morgan County .., l.to. change their order 
o£ $0.60¢' per dc:\y to '10¢' per day per man?" 

Section 8527 R. S . Uo. 1~29 reads as follows: 

"It sbal l ·be the duty of the sheri.ff 
and jailer to receive~ from conatablea 
and other officers , all persona who 
shall be apprehended by such constable 
or other ~ft1cers , for offenses against 
tbia state, or who ahall be con:mitted 
to such jai l by any competen t authority; 
and if any sheriff or jaJ.ler shall re­
f'use to r e ceive any such person or per­
sona, he shall he adjudged guilty of a 
misdemeanor, and on conviction sball be 
f ined in the discretion of t he court." 

Section 8533 R. S. Mo . 1929 reads as follows : 

"Whenever any person, comnitted to jail 
upon any criminal proces s, under any 
l -aw of this stat e, shall declare,. on 
oath, tha t be is unable to buy or pro­
cure necessary food, t he sheriff or 
jailer s hall provide su ch prisoner with 
!'ood. for whi ch he aball be allowed a 
r easonable compensation, to be fixed 
by law; and if, from the inclemency of 
the ae.,n, the sickness of the prisoner 
or othe r cause , the aneriff shall be 
of the opinion t hat fue~ , additional 
clothea or bedding, med1c1ne and med­
ical attent ion are n ecessary for suCh 
prisoner, he shall fUrnish the same, 
f or which he shall be allov1ed a. reason­
able compensation." 

Section 8545 R. S. Ko. 1929 r eads as follows : 

"It sh aJ.l b e lawful. for the sheriff or 
any county of thi s state ,, when there 
shall appear to be no jail, or where 
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the jail of &u oh county sh a l l be 
insu.Li'1cient, to co.....mit any per-
son or pers~ 1n his custody, 
either on c ivil or criminal pro­
cess. to the neo.reat jai l of some 
other county ; and 1 t is hereby' 
made the duty of t h e sherii'f or 
keeper of the jail of said county 
t o r e ceive suCh pe.reon or persons 1 
so committed as a f or esai d, and him, 
her or them safely keep. subject t o 
the order or orders of the judge of 
the court for the county from \7he nce 
sai d prisoner was brought~" 

Section 11794 R. S . ?.io . 1.929 reads as tollows a 

"Hereafter sheritfs , marshals and 
othe r o.ffi cers aball be allowed .for 
furniabing ea Ch ,pr1aoner wi t h board, 
for each day, such sum. not exceed­
ing seventy- five cents, as may be 
fixed by tm county court o f' each 
county and by t he DD.m1c1pa1 ass embl y 
of any city not 1n a county 1n thia 
state a provided, that no sheriff 
shall contract l or t he furni s hing of 
such board for a price l e·s s than t hat 
fi xed by t he county COl.ll' t." 

This section aa you will notice, provides t hat no sheriff 
shall contra ct f or t he .t'urn1sh1ng of such board for a pr1 ce 
l ess than tba t f ixed by the county court. The term "county 
cour t" means the county court wh e r e the prisone r is furnish­
ed w1 t h boa rd. According to your request, the count y court 
of Cooper County, Missouri, has fixed the boord of prisoners 
in Cooper County at seventy cent s per day per man and if the 
sheriff' of Cooper County s hould charge a less amount than 
seventy centa per day per man, he would be viol$ting that 
part of Secti on 11794 R. S. Mo. 1929• which £arbida him a ccept­
ing a price l es s than f i xed b7 his own l.ocal county court. 

Section ll795. R. S . Mo . 1929 reads as fol lows: 

"It shall b e the duty o£ the county 
courts of each county 1n this state 
at the November term ther eof' in each 
year to make an order o £ record t1x-
1ng the f ee tor furnishing ea ch pri s­
one r w1 th board for each day for one 
year c ommencing on the first day of 
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January next thereafter, and 1 t shall 
be the duty of the clerk of the county 
court to certify to the clerk of the 
ci rcuit court of such county a copy of 
su ch order. and the s ame shall be filed 
in the office of the clerk of the eir­
cUirt court for the use of the s aid 
clerk and t he judge and prosecuting 
attorney in making and certifying fee 
billa." · 

According to t his section, it shall be the ·duty of the clerk 
o:t t he county court to c-erti fy to the clerk of the circuit 
court of such county- a eopy of such o r der• and the same shall 
be filed in the office of t he clerk of the oircuit court for 
the use· of aaid clerk and the judge and prosecuting a t torney 
1n making and certityi.n'g fee billa. According to t hi a part of 
Section 11795, 1 t all g oes on the theory that the allowance 
must be fixed by the loca l county court and cert~fied by the 
local of fi cers authorized there~ . 

In the ease of Sta te ex rel. Saline County- v. Pri ce, 
246 s.w. 572, the court helds: 

"The trial court held that sums receiv­
ed by the sheriff from the county for 
the board of pri sone ra in his eha rge as 
jailer were n~t feea for whidh the plain­
tiff can be held to a ccount1 a s a part 
of his compensation allowed by the statute. 
Sect 1on 11036, R.S. 1919. Sect i on 12551, 
R. S. 1919, provides tha t--

' The sher1ff * * * shall have the custody , 
rule , keeping and charge of the jail wit h­
in his county, and of all the prisoners 
in suCh ja11, and may appoint a jailer 
under him, f or Whos e conduct he shall be 
respona1 ble. t 

In th1s capacity !t became his duty to see 
that the prisone rs cont'ined t her e wero pro­
vided with .food• bedding • and medical atten­
tion . Section 11003 makes it the duty of 
the county court at _the November term of 
each year to fix the .fee for fUrniShing 
each priaoner With board tor each day 
during the followi ng calendar year. 
Duri ng the entire term of the detendant 
~lee. the amount o£ t his daily Charge 



Mr. G. Loc;en Narr - 5- February 21, 1938 

was 11m1 t ed to 50 cents, and the 
sheriff or jailer was f orbidden to 
make any contra ct f or t h e board ing 
ot prisone rs for a less sum. * * *•" 

S~ction 11795 R. S . Mo . 1929 , is identieai wit h Sect ion 11003 
R.s. Mo . 1919 mentioned in t he o~inion of this ease . 

The legis~ature , in authorising t h e county court to 
.fix the sum to be charged for the board of prisoners, could 
not delegate the authori~y to the county court o~ Uorgan County, 
Missouri, to fix the board of prisoners confined i n the jail 
o.f Cooper County, Uis souri . 

In the es se. of Stat e ex re l . Buckner v. mcElroy, 309 
Mo. 595, the legisla ture of this atate attempted to pass an 
act which WOl,l d place t he cont r ol of several of t he county 
bui1dings under the parole board which consisted of circui t 
j udges of J a ckson County, Mi s sour.1 . This act was 1n direct 
violation and unconstitutional and was so held by the cour t . 
It was unconstit utional f or the r eason that it viol.rated Se-ction 
36 of Artl cle VI ot t he Missouri State Constitut i on whi ch r eads 
as follows: 

0 

"In ea ch county t here shall be a county 
c ourt, Whi ch s hall be a court of record, 
and shall h ave jurisdiction to transa.ct 
al.l county and such othe r busines s as 
may b e pr escribed by l aw . The court ahall o 
consist of on e or more judge• , not exceed­
i.p.g three , of llbom the proba t e judi e way 
be one, as may be provided by law. 

The court in t hi s case also held as followat 

"The g ist of t h is cas e hover s around 
Section 36 of Arti cle VI of the Missouri 
Consti t u tion for ol 875 . This section 
readst 0 ' In each county t h e re shall be 
a county court, which shall be a court 
of record, and shall have j u risdi ction 
to transact all county al;ld auch other 
buai:Qess aa may be preacri bed by law. 
The court Shall cons ist or one or more 
judges, not exceedi ng three, or whom 
t h e proba te judge may be one, as may 
be provided by law.' By law these 
courts have been established ao aa to 
consist of a pre s idi ng j udge (to be 
elected by ·the whole count y ) and two 
asaoat ate or di stri ct judges to be 
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chosen by the electorate or their 
respecti ve distri cts. But what we 
want to emphasi ze is the fact that 
the cou rt is or consti t utione.l origin, 
and 1 ts jurisdi ction f ixed by t he Con­
stitution . In the language of the 
organic law such cour t ' ahall have 
jurisdicti on t o transact all county 
* ~ * * bus i ness.' ·othar*""Diisine.ss may 
be add~d to its jurisdiction by l aw, 
but no l aw can t ake from it that whi ch 
the Constitu tion expressly gives,Le., 
that it shall trans act all county bus­
iness . B.J Section . 2574, ReVised St at­
utes 1919, suCh court is g i ven cont rol 
of all county property. both real and 
personal, a nd w1 th it the added author­
i ty to purchase, lease and receive by 
donation any property, real or personal, 
for the county. Likewise we find the 
power to sell property belonging to t he 
county, and t o audit and settle all de­
mands against the county. !!uch Ol'"'""tb.is 
section has stood f ar ma117 years, and 
is and was a l egisla tive construction 
of the Constitution when it speaka of' 
transacting county siness. The law­
makers understood tl:& t the transacting 
of' county busine s s meant the control 
o f al.l county property, whethe r such 
property was in the nature of e1 ther 
penal or eleemosynary institutions. 
The l aw- makers would have just as much 
power to place the county jail, or the 
poor farm under the control of a parole 
board, as they would have to pl a ce the 
three i natitutions mentioned i n the 
pleadings herein. Or, to broaden the 
field, the diver s state elee~synary 
and pe~ institutions of the Stat e 
could as well be placed 1n a · board of' 
supreme or circuit judges. The manage­
ment of county and state property, hav­
ing no dire ct connecti on wi th the work 
of the j udges, should not be pl aced in 
the hands of the j udges. It has been 
ruled that cour ts can appoint agents 
and off icers connected with the court ond 
look after t he property where~ the courts 
are held• and many things incidental to 
the workill8S of courts, but such is not 
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the case here . For that reason we 
do not discuss or pass upon such 
ma.tter·s. Here t h e power is conferred, 
by the Constitution, upon the County 
Court of Jackson County to manage and 
control these 1nsti tutions and no mere 
legislative act can thwart the Consti-
tution . * * * * * * * * * * * * * *•" 

Section 8545 R.S. Mo . 1929 as set out above , do es not 
mention aeyth i ng about the sum or price to be charged for the 
board of a prisoner in the county to Y411ch the prisoner has 
been sent . In the oase of Ransom v. Gentry County, 48 Mo. 
~41 , l . c. 543, the cour t heldJ 

"The language of the statute also re­
fers to the cwnty whe r e the prisoner 
is held in custody . The expense can 
only b e incurred with the sanct ion of 
the judge o'f t h e court haVing criminal 
jurisdiction for h1a (the sherif f 's) 
county, or any two justices of the county 
court of his county • and must be audited 
and paid as other county expenses. 

This case was a case where a prisoner was 
indicted on a f'elony 1n one county and 
was zemoved by change of venue to another, 
not provided ·wl th a sufficient jail, the 
former <',ounty was held not liabl e 'for the 
guarding of the prisoner in the latter • 
when the coat arose from a f'ailure of t he 
county to provide such jail. The county 
failing to p rovide the j aU was held to 
bear the expenses. 

8tatutea must be construed in their exact t erms . In 
the case of State ex rel . v . Cobb, 55 s.w. (2d) 57, the court 
heldJ 

"The rule is well stated., as .fol lowes 

' A statute is not to be read as 1f 
open to constructi on as a mat t er or 
cou rse . It is only 1n the ease or 
ambiguous statutes of uncertain mean­
ing that the rules of construction can 
have any ap pl ication . Where the· lang­
uage or a statute is pl~in and un­
ambiguous and 1 ts meaning clear and 
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unmistakable, there is no room for 
construction, and the courts are not 
permitted to search for its meansng 
beyond the atatut e ite~elf .' * * * *•" 

The eourt in the same case .turther held : 

•* * * * In Lewis-Sutherland Stat. 
Const. vol. 2 (2d Ed. ) p. 737, it 
ia saids 

' Where the omission is not plainly 
indicated and the statute aa written 
1a not incongruou s or unintelligible 
and leads to no absurd result s, the 
court is not j ustified 1n making an 
interpolation .' * * * * * * * * *•• 

59 Corpus Juris at page 961, seta out the f ollowing s 

• In con&truing a statute to g1 ve 
eff ect to the intent or purpose of 
the legislature • the object ot the 
statute must be kept in mind, end 
auch construction placed upon it as 
will, if possible, effect ita pur-
pose. and render it ' valid, even though 
it be somewhat 1ndef1n1 te. To th1a 
end it should be g1 ven a rea.,anable 
or l iberal oonstructionJ and 1t sus-
ceptible of more than one construction. 
it must be given th.f.>.t ~ioh will beet 
effect its purpose rather than one which 
would def'eat it , even though such con­
struction is not w1 thin the strict lit-
eral interpretation of the statute, arA 
even though both are equally reasonable . 
Where there 1a no valid r aaa{)Jl for one 
of two oonatru.ctione, the one for which 
there i a no reason should not be adopt-
ed. 'l'he l egislature cannot be held to 
have intended aometh1ng beyond i ta 
author! t7 in order to qual1f'y the lan-
guage 1 t has uaed," oi ting Betz. v. 
Col umbia Telephone Co., (App.) 24 s.u. 
(2d) 224. 
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In t he ease of FisChbach Brewi ng Company v. City of 
st. Louis e t al.~ 95 s.w. (2d) 335, the court held: 

"In determining the meaning and in­
tent of a statute it 1a proper to 
consider the t ime of ita enactment, 
the surrounding facta and eire~ 
atanc~a~ the purpos e ror which the 
law was enacted, the cause or ne­
cessity which induced its enactment, 
the prior oondi tion of t he law, the 
misChief s ought to be remedied, con­
temporaneous and prior . hiatorical 
event a wb1 eh may ba ve influenced the 
enactment; 1n other words , t he ju­
dicial interpreters of the l aw should 
put thems elves as near 1n t he position 
or t he male rs of the law as possible 
in crder to more correctly ascertain 
t heir intent in its enactment . Suther­
land on Statutory Construction (2d Ed.) 
456, p . 864, 471, P• 883. " 

It has been held that when a county court had made a 
valid or der in rererenee t o t h e board of prisoners, it has 
exhausted ita power and cannot Change that order. In the 
case or Mead v. J asper Count y , 266 s.w. 467, the court helda 

"* * * -§- The COUnty CQUrt having made 
a val i d order whiCh was wlthin ita 
po\ver and duty to make at the November 
term and before January 1st , exhausted 
ita power 1n r espect thereto f or tbat 
year and could not set same asi de after 
lanuar,y 1st, particular ly if righta 
became fixed t here by 1br the ensuing 
year. In Bayliss v. Gibbs, 251 Uo. 
loc. cit. 506, 158 s.w. 594, it was 
said a 

' This court. in numerous cases, has 
repeatedly held, tba t the county courta 
ot the respective counties of the state 
are not the general agent a of the coun­
ties of the state . They~re eourta of 
limited jurisdictions, with powers well 
detinod and l imit ed by the l aws of the 
sta te J and as has been well said, the 
statutes of tne sta te eonatitute t heir 
warrant or authori ty, and when they a ct 
outside of and beyond their statutory 
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authority,. their a cts are null and 
void.' 

In Boli ne County v. Wilson, 61 Mo. 
loc. c it. 239 ,. it waaaida 

• County courts are only agents ot 
their respective counties i n the 
manner and to the extent pre scr1 bed 
by law. So long as they continue 
to tread 1n the narrow pathway allot­
ted to ~eir f eet by l egal enactment,. 
their acta are val i d,. but whenever 
they step beyond, their acta are void.' 

The general rule is laid down in 15 
Corpus Juris• p. 470, ·-vhere 1 t 1·a said: 

' Where a county board or court exercises 
fUnctions Wb!ch are adm1n1atr$t1ve or 
ministerial 1n their nature and whi ch 
pertain to the ordinary county busines s, 
and the exe rcise or such fUnctions 1a 
not restri cted as to time and manner, it 
may modify or repetl.l 1 ta actionJ but in 
no event has s uch court or board the 
power to set aside or to 1Jl4)dif'y a ju­
dicial deciaion or order made by it after 
rights have laYf'ully been aoquired there­
under,. unless authorized so to do by ex­
press statutory provi·aion. * * * The 
aame 1s the c ase after an appeal has 
been allowed, or where s ome special atat­
uto.:ry power is exerciaeda the time and 
mode or the exe rci se thereof' being pre­
scribed by statute. Where the previous 
action of' the board is in the nature of' 
a contra et wh,ich baa b.een ,ocepted by t h e 
other party,. or on the ta1 th of' which t he 
l ·atter bas acted. it cannot be r e scinded 
by the boar.d w1 thout the consent of the 
other party. Conve~sely. whe r ,e the pro­
position has not been accepted or acted 
on by the other party, the boe.rd may re­
strict or rescind its action. In the 
Ubs ence of express at.atu tory authori t y ,. 
a county be& r d cannot review or reverse 
the act of a prior board performed with­
in the scope of authority conferred by 
l aw. A county board or court may • however. 
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at the term or sessi on at which an 
order is made, revise or rescind it , 
provided thi s is done b~fore any rights 
accrue thereunder, but ordinarily they 
have no power to do suCh act subsequent 
to suCh term or sessi on.• 

Section 11002 contemplates that the 
sherif'f himaelf will furnish the board 
tor the prisone rs under his care 1n the 
county jail. But the prov1ilo tm t he 
shall not contract for the f'urn1sh1ng 
o f such board f'or a price less than that 
fixed by the county court recognizes the 
fact tha t h e may law.f'u.lly contract w1 th 
others to .ful'Dish such board, the only 
l~tation thereon being tha t he shall 
not be permitted to profit thereby. 
Sections 1100 2 and 11003 require provision 
to be made for the .tuture, to w1 t , the 
ensuing year , and common fairness requires 
that the county court should not be per­
mitted• through mere caprice or even while 
acting under enti rely proper moti vee, to 
change it a order to the detriment o£ t he 
sherif f . Certainly, 1£ respondent bad 
ele cted to contract with a t hird person 
for the board or prisone~a for t he ensu­
ing year on the pr1 ce f'ixed in the order 
of December 1 , 1922• it would constitute 
a grievous wrong to permit the oounty 
court to cnange 1 ts order. * * * * * *•" 

CONCLUSION 

In view o£ the above cited authorities, it is the 
opinion of this office tha t the County Court of Morgan County, 
JH.saouri, must pay the sherif'f of Cooper County, the rate 
of seventy cents per d ay per man as fixed by the County Court 
of Cooper County. 

It is also t he opinion of this office that the County 
Court of Morgan County cannot change their order fixing the 
board of prisoners in Morgan County at sixty cents pe ~ day 
until the November tenn of cou rt of this year for the fol low­
i ng year beginning Jarmary 1, 1939. The County Court of 
Morgan County is indebted to the aheri..t'f of Cooper County in 

.· 
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the amount ·Of' s eventy cents per day p er man and can be 
pa14 ~n the same manner as debts created by the County 
Cou rt ot Morgan County. 

Respe ctfully su~tted. 

W. J. EURKE 
Assistant Attorney General 

APPROVEDt 

3. E. fi!Il)R 
(Acting ) Attorney General 
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