
INSANE PERS0NS: Notice and swmnons required of insa_ ·, p-~son before ...,.... 
judgment of insanity in County Court. Temporary incarceration of 
officer in insane asylum without notice or summons for hearing in 
County Court does not create vacancy in office of Sheriff • . 

December 12 , 1936. 

~~-~- .y 

Hon. G. Lolen J .• arr, 
Prosecuting Attor ney, 
Lors~~n County , 
Versailles, ~ .i ssouri . 

l~5,·J 
Dee.r Sir : 

This de~artnent is i n recei pt or your letter of 
J)ece.nber 8 , 1g36, wberei:c. you present the followint:.~ t·acts 
!!nd questions to us for an ort'icial opinion. Your letter 
is as fo llows: 

"•le had. an unpleasant t a sk this mor ning 
in t he County Qourt . Dave Ball, son of 
our present sheriff Austin s . Ball, fi led 
u petition for hi s father to be adjudged 
oi' unsound ru.ind. Sheriff Ball has been 
drinking to e.:xcess since he h e s been 
sh erirr , but has not been dangerous . As 
you know he shot his son accidentally; 
and s ince the l~th day of November, 19~6, 
he has been a menace t o his f amil y , himself 
and t he corumunity. Finally hi s son .took 
t he action just named. 

''The son , V1it:1 t l:e friends of Ball, and 
t he pbysicians put on the evidence before 
the court t he t Ball was mentally deranged 
when he was full or liquor and wanted t o 
kill his best friends . The Court was of 
t he opinion that Sherifr mus t be confined 
f or trea t reent beca use of his insanity from 
drink , and that he must be confined and 
he was ordered s ent t o Fulton . The State 
Highway Patrol Troopers t ook hi m over. 

ttit was raised before t he County Court a s 
to vthether t he person inforn.ed against 
had to be present; as to whether he should 
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have counse1 , 4 S to whether he should 
have notice, and whether the person ex­
alliined should nave u jury? The procedure 
w~s h~u under s ecti ons 864~-8651 incl . or 
the 1929 st ~tut s . It w~s opinion to the 
court t nat the 0ourt h~ s jurisdiction 
becaus e was puor , and unable to pay his 
keep , wa s a pauper within the ~eaninb or 
the l aw; and t hese sections applied ; and 
none or t he usual re~uirements ~s set out 
above was neces sary in order to US.i(e t he 
commdttment final . I he procedure in the 
probate court does provide f or t he above 
req ul reu.ents by stat ute in order to 
constitute due nrocesc . Under t hese sec­
tiona stated , w·s I ri~~t in my opinion? 

"Beca use of t 'le order of the court under 
secti ons 8643- 8651- 1929 , is there a vac ancy 
in the ot'fice of the sherif1"? If t here is 
should t he coroner of t he county act or 
should tLe County Court declare a vacancy 
and appoint t he sheriff - elect? 'I.' hat of 
course being t heir choice . ~he coroner does 
not ' <:Jlt to act; u.s _. ;e i o a physician w1 th 
a l~:.rve pract~ce . " 

I . 

The fir~t question presented in your letter, i n substance , 
is whether it i s escenti. .• l f or t ho .L..~ erson inforuea auu.inst to be 
present , should h e hhve counsel, shoul d he h~ve notice , and 
should he be tr4ed before ~ jury? 

Your l e t t er sta.te s t ht.t you procee ded with t he hearing 
as to the s anity of the sherirr under &ections 864~ t o 8651, 
R. s . r.o . 1929, inclusive. 

Section 8643 contuins the procedure t o be followed in 
instituting the proceeding, it being necessary for S OIJ.e citizen 
to f ile wi th tho clerk or t he c ounty court a stat enent, in 
writing, to the efr ect t he t the per son is insane, and that he 
has not sufficient estate t o support him in a state hospital, 
and t hat the f a cts Ct:in be proven by t wo persons , one of whom is 
a reputable physician. 
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Section 8644 provides for the subpoenaing of \·i tnesses, 
the last sentence o r \hich is : 

"Subpoenas Lay also be i ssued :!'or witnesses 
in behalf or tle pe rson elleged to be in­
sane . " 

Section 8&46 is as foll ows: 

··.at the ti ille appointed , unles s the in­
vestigation sha ll be adjourned over to 
so~e other time, t he s eid court shall 
cause t he witnesses i n attenaance t o be 
excmi ned before t r emselvee, or a jury, 
if one be ordered for t he nurpose, duly 
chosen end impaneled , according to the 
practice of the court . At lea~t one of 
t he witnessee examined sbul l be a reputable 
physician. " 

In ~he decision of ~x Tarte Hi f,gins v. Hoctor, 332 ~o. 
1. c . 1028, the ~upreme Co rt i n discus ui ng the ouestion of whether 
a person ' s right& ere violated unaer t h e i iftc and bourteenth 
.t'\11~ndments t o t he Constitution ot t he United States, states: 

"Petitioner say£ t hese sections violate 
t he bit't h &nd rourt.eenth .I\L4ene1ments to 
the Constitution of t he uniteQ St~tes , con­
tending t l.~.t>."G au~horizlLt.- the probate cour't 
t o find a person insane and t.o appoint a 
guardian or his ..:Jerson an<1 property , "'vith­
out having him present Elnd without t he 
verdict of a .1 ux·y , deprives "hix.. of his 
liberty and property vnthout due· process 
of l &w. Petitioner a l so contends they 
violate , for ~he sa1~e reason, Section 30 
of .~rticle II of tne J.~issouri Cunsti t ution. 
Notic~ i s essentia l to C:ue process of l aw. 
{hunt v . searcy, 167 bo . 158 , 6 7 ~ • .•• 206; 
Shanklin v . Boyce , 2 75 I.:o . 5 , 204 s . ,,. 18 7 ; 
Stute ex rel . Terry v . Holtc~p, ~~0 ~~ . 
608, 51 S . \, . ( 2c.. ) 13 . ) liov ev6r , ' where 
due notice and ~n opportunity for a hearing 
heve been given, the presence of t he 
alleged insane p erson at the hearin8 i s not 
essentia l to due process.' (12 C.J. 1211, 
sec . 987. ) Nor does due pr ocess of law 
require a trial by jury , even in all cri~nal 
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cases . (2) Therefore, 'in the absence 
of any provision to the contrary i n the 
State Constitutions , t he several State 
Legislatures ruay provide for t he tria l of 
accused persons without a jury , or before a 
jury of less than twelve; anu may provide 
that f ailure to demand a jury in certain 
c~ses shall be a waiver of the right to a 
jury trial other.d se existing . ' ( 12 C • .r. 
1207, sec. 981, see, also , p . 1190 , sec . 956; 
6 R. C. L. 458 , sec . 453, see , a lso, pp . 433-
456, sees. 430- 433 . ) Courts of equity have 
a l ways determined issues of fact and constitu­
tional provi s ions r e l ating t o jury trial do 
not apply to equitable actions . (35 C. J . 
159- 162, s ees . 30 , 31 , 16 R. C. L. 209 , sec. 27.) 
Offenses a gainst municipal ordinances were 
triable, at co~~n l aw and before t~e adoption 
of our present Constitution, without a jury 
and a re not required to be tried before a 
jury now. (Delaney v . Police Court of Kansas 
City, 157 lho . 66'1, 67 S • . w. 58g; City of St . Louis 
v . Von Hoffm.ann , 312 ~o . 600 , 280 3 . ,~ . 421; as 
to due process of law see , also , City of st . 
Louis v . Sche:f'e , 167 ko . 655, 67 ::, • • ; • 1100, 
affir~ed Schefe v . City of St. Louis , 1g4 U. S . 
~73, 24 Sup. ct . 676, 88 L. ~d. 1024; City of 
St. Louis v . Fis cher , 187 .L...O . 654, 67 d . ~J . 
872, 64 L •. ~t . A. 879 , 99 .t\.lll . Jt. . .nep. 614, 
affirmed Fischer v . City of 3t . LOuis, 194 u.S. 
361 , 24 Sup. Ct . 57~, 40 L. ~d . 1018 . ) This 
court said i n t he ilel dney case: ' nDue process 
of l aw" does not ne cessa rily mean a trial by 
jury. It si~ply neans a day in court , accord­
ing to t ne ~ractice provided for such cases , 
involving , of . course , notice w'ld an opportunity 
to be heard before judgment is pronounced.' 

"Concerning due process of l aw i n insu.nity 
hearings , the Supreue Court of the "Jnlted States 
said in Simon v. Craft , 182 U. s . 427 , 21 Sup . 
Ct . 836 , 45 L. Ed . 1165: 

·• ' The due process clause of t he 14th ... W.endment 
doe s not necessita te t het t he proceedings in 
a state court should be by a parti cular mode , 
but only that t here sha ll be a regular course 
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or proeeedinvs in which notice is given 
of the cla~ asserted , ~nd an opportunity 
afforded to defend against it .• (See , 
also , Ct~aloner v . Sherman , 242 u . s . 455, 
37 l:)Up . Ct. 1~6, 61 L . Ed . 427 ; :\lhi te v. 
\illit e {'I'ex. ), 196 S . \1. 508, L.R. 1 .. . 1 918A , 
339 . ) 

"It s~en.s to be r ather generally held that 
at least to fulfill t he recuirement of due 
process of l aw 'there is no right to ~ jury 
trial in proceedinhs to deterwine t he quest ion 
of a person ' s insanity , except where, as in 
some juri sdictions , t he right is conferred 
by statute . ' (35 C. J . 182, sec . 71 , and 
ease s cited; 1 6 R. C.L. 20~ , sec . ~; see , also , 
14 h . C. L. 560, sec . 11, 564 , sec . 16 . ) since 
an insanity h~erine is a civil case , State 
ex r el . Peper v . Iloltcamp , 235 Uo . 232 , 138 
s.w. 521, it would seem e t least that due 
process of l aw does not reauire t h8t there 
be a j ury tria l , whether demanded or not, and 
we so hold . " 

The above decision was rEndered in reference to u hearing 
in t he Probate Court, ~.nd while we are mindful of the t act tha t 
t :.e question which you present relates to a sanity hearing in 
the County Court, yet we thinK that the principles of law stated 
i n t he above decision are applicable to the question which you 
pr esent. .le are, therefore, of the following opinion: 

Th~t in view of the provisions of Section 86'4 that 
subpoenas hlay be issued for \rltnesses in behalf of the alleged 
insane pe rson, and the fact that there is a trial necessary t o 
uetermine t he issues , woul d necessarily ~~e notic e to the 
a lle&ed insane person essentia l to the Ta lidity of the hearing. 
The decision quoted , supra, ~oes not ~ke it mbndatory for the 
alle~ed instine person to be present at the hearin&• He could 
be represented by counsel, but in either event notice should be 
served upon him. The above decision and t he authorities cited 
therein do not ma~e it wandatory that the alleged insane person 
have a light of trial by a jury. Section 8647 states that 
"if, after such examination, t he eourt or the jury, if one shall 
ha ve been employed" , would natux·ally make the matter discretionary. 
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II . 

You do not state i n your letter as to whether or not 
t he evidence or the finding of the court in the hearing was 
to the ef fect t hat t he alleged insane person was t e~porarily 
der anged or insane . or whether his insanity was of such a nature 
as to m ke hi~ permanently incurable. s uch a condition ~~uld 
affect t he que s tion of whether or not a vacancy exists in t he 
office of sheriff of your county. 

Section 11523 , R. s . ~~o . 1929 , provides in part as 
fo llows : 

"".lhenever f'rom any cause the office of 
sheriff becomes vac~nt , the same shall 
be fi lled by the county court." 

Section 11525, R. s . _o . 1929, pl aces the duties of the 
sheriff on t he coroner when t he off ice of sheriff shall be vacant 
by death or otherwise. 

,'ie assume that your county e l ected a sheriff at the last 
November election , who will ass~e hi s duties on Januar y 1, 1937. 
Therefore, t he v~cancy, i f eny , is of short duration. 

In discussinb t he question of whether t he1e is a vacancy, 
it would appear from the facts t hut tne pr&sent sheriff is un­
fortunate in that he has becoue i ncapacitated and de~ented frou 
excessive use of intoxicati nb liquors ana has been s ent to a 
state hospital. This, i n our'opinion , would not constitute a 
vacancy fo r t he r eason tha t his :ruental incapacity ... J..ay be of short 
duration. ~s an exrumpl e , ~any county officer s beco~e 111 during 
t heirtenure of office . They ~Y be sent to hospital s out of the 
state, to remain away fro~ their office for ~onths , yet this 
woul d not constit ute a vacancy wi thin the meaniOL of the law, 
unless such officers resibned or decl ar ed an intention to abandon 
the off ice, or were re.!li.Oved . · 

There are no decisions directl y bearinG on the question 
i n this state, but i t ~ as held in t he case of State v . Pidgeon , 
8 Ind. 132 , as fo llows: 

"The insanit y of e.n officer not shown 
to be incurable will not create a vacancy 
authorizing permanent appointment of 
anot her person in hia pl ace. " 
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We are, therefore, of the opinion that no vacancy exists 
in t he office ot sheriff, and the s tatutes do not give the 
County Court any power to declare a vacancy. The offi ce of 
sheriff will continue t o function during t he absence of the 
present sheriff by deputy sheriffs. 

Respectfully submitted, 

OLLIViJi .1. NOL£h , 
Assistant Attorney General . 

: . .t. . TAYLO.rt' 
(Acting) Attorney General . 

OWN:HR 


