INSANE PERSONS: Notiee and summons required of insa  : p>rson before
judgment of inseanity in County Court. Temporary incarceration of
officer in insane asylum without notice or summons for hearing in
County Court does not create vacaney in office of Sheriffs

Deceumber 12, 1936.

Prosecuting Attorney, i
Korgen County,
Versailles, iissouri.

Hon., G. Logan Liarr, . i oy ) ,“j

Dear S8ir:

This department 1s in receipt or your letter of
Decenber 8, 1936, wherein you present the following facts
and questions to us for an official opinion. Your letter
is as follows:

"iWe had an unpleasant tesk this morning
in the County Court. Dave Ball, son of
our present sheriff Austin S. Ball, filed
a petition for his Tather to be adJudged
of unsound mind, Sheriff Ball hes been
drinking to excess since he hes been
sherifr, but has not been dangerous. Ais
you know he shot his son accidentslly;
and since the 1Uth day of Noveuber, 1996,
he has been a menace to his family, himself
and the community. Finally his son took
the action Just named.

“"The son, with the friends of Ball, and
the physiclans put on the evidence before
the court that Bzll was mentally dersnged
when he was full of liguor and wanted to
kill his best friends. The Court was of
the opinion that Sheriff must be confined
for treatment because of his imsanity from
drink, and that he must be confined and

he wae ordered sent to Tulton. The Stete
Highway Patrol Troopers took him over.

"It was raised before the County Court as
to whether the person informed against
had to be present; as to whether he should
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have counsel, ae to whether he should
have notice, and whether the person ex-
aumined should nave u Jury? The procedure
was hed under sectlons 8643-8651 inecl, of
the 1929 statutcs., It was opinion to the
court that the Court has Jurisdiction
because was poor, and unable to pay his
keep, was & pauper within the meaning of
the law; and these sections applled; and
none of the usual recuirements as set out
above was necessary in order to make the
committment finel. The proecedure in the
probate court does provide for the above
requirements by statute 1n order to
constitute due process, Under these sec~-
tions stated, wass I right in my opinion?

"Because of the order of the court under
sections 8645-8651-1929, is there a vacancy
in the office of the sherifr? If there is
should the coroner of the eounty act or
should the County Court declare e vacancy
and appoint the sheriff-elect? That of
course being their choice. The coroner does
not want to act; as lLe ie a physleian with

a large practice.”

I-

The first question presented in your letter, in substance,
is whether it is essential for the person inforued against to bde
present, should he have counsel, should he have notice, and
should he be tried before a Jury?

Your letter states tlhat you proceeded with the hearing
&8s to the sanity of the sheriff uunder Sections 8648 to 8651,
K. S. Lo. 1929, inclusive.

Section 86485 contains the procedure to be followed in
instituting the proceeding, it belng necessary for sowe citizen
to file with the clerk of the county court a statement, in
writing, to the efrect thet the person is insane, and that he
has not sufficient estate toc support him in a stete hospital,
and that the facts can be proven by two persons, one of whonm is

a reputable physiciam.
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Section 6644 provides for the subpoenaing of witnesses,
the last sentence of which is:

"Subpoenas may also be iscued for witnesses
in behalf of the person elleged to be in-
sane."

Section B846 is es follows:

"At the time appointed, unless the in-
vestigation shall be adjourned over to

sgore other time, the said court shall
cause the witnesses in attendance to be
excmined before themselves, or a jJury,

if one be ordered for the purpose, duly
chosen and impeneled, according to the
practice of the court. At least one of

the witnesses examined shall be a reputable
physiclen."

In the decision of kx Parte Higgins v. Hoctor, 332 lo.
l. ¢. 1028, the Supreme Co rt in discussing the cuestion of whether
a person's rights are violated under the Fifth and rourteenth
Auw-ndments to the Constitution of the United States, states:

"Fetitioner says these sectiones violate

the rifth end rourteenth anendments to

the Constitution of the United States, con-
tending thet suthorizing the probate court
to finda & person insane and to appoint a
guardian of his person and property, with-
out bhaving him present and without the
verdiet of a jury, deprives him of his
liberty and property without due- process

of lsew. Petitioner slso contends they
violate, for the scue reason, Section 30

of srticle II of the iJissouri Comstitution.
Notice is essential to due process of law.
(Hunt v. Searcy, 167 kio. 158, 67 S. wW. 206;
Shanklin v. Boyce, 275 Lo. 5, 204 S.w. 18%;
State ex rel. Terry v. Holtcamp, 330 Lo,
608, 51 s.vw. (2d) 13.) However, 'where

due notice and en opportunity for a hearing
heve been given, the presence of the
alleged inssene person at thc hearing is not
essential to due process.' (12 C.J. 1211,
sec. 987.) ©Nor doez due process of law
require a trisl by jury, even in all eriminal
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cases. (2) Therefore, 'in the absence

of any provision to the contrary in the

State Constitutions, the several State
Legislatures may provide for the trial of
accused persons without & Jjury, or before a
Jury of less than twelve; and mey provide

thet failure to demand & Jjury in certsin

cases shall be a waiver of the right to a

Jury triel otherwise existing.' (12 C.J.

1207, sec. 981, see, also, p. 1190, sec. 956;

6 R.C.L. 458, sec. 453, see, slso, pp. 433~
456, secs, 400-433.) Courts of equity have
slways determined issues of fact and constitu-
tional provisions relsting to jury trial do
not epply to equitable actions. (35 C.J.
150-~162, sees. 30, 31, 16 R.C.L. 209, sec., 27.)
Offenses agalnst municipal ordinances were
triable, at common law and before the adoption
of our present Constitution, without a Jury
and are not required to be tried before =

Jury now. (Delasney v. Police Court of Kansas
City, 187 Lo. 887, 67 S.i#. 589; City of St. Louils
V. Von Hoffmann, 312 Lio. 600, 280 3.W. 4281; as
to due process of law see, also, City of St.
Louls v. Schefe, 167 uo. 6866, 67 S.wW. 1100,
affirwed Schefe v. City of 5t. Louis, 194 U.s.
<78, 24 Sup. Ct. 876, 88 L. £d. 1024; City of
5t. Louis v. Fischer, 1867 Lo, 654, 87 5.W.

8?2’ 64 Lieiiade 699, 29 Allle 3T NEDe 614,
affirmed Fischer v. City of sSt. Louls, 194 U.S.
361, 24 Sup. Cb. 875, 40 L. Ld. 1018.) fThis
court said in the Uelaney case: '"Due process
of law" does not necessarily mean a trial by
Jury. It siuply means a dey in court, accord-
ing to the practice provided for such cases,
involving, of course, notice and an opportunity
to be heard before Jjudgument is pronounced,?

“"Concerning due process of law in insanity
hearings, the Supreme Court of the Unlted States
said in Simon v. Creft, 182 U. 5. 427, 21 Sup.
Ct. 836, 45 L. Ed. 1165:

"'The due process clause of the 1l4th Aumendment
does not necessitate thaet the proceedings in
a state court should be by & particular wmode,
but only that there shall be & regular course
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of proceedin:s in which notice is given
of the claim asserted, snd an opportunity
afforded to defend against it.' (see,
also, Cnaloner v. Sherman, 242 U.S. 455,
37 Sup. Ct. 136, 61 L. £d. 427; White v.
gggt? (Tex.), 196 S.W. 508, L.K.i. 19184,

"It scems to be rather generally held thet

at least to fulfill the recuircment of due
process of law 'there is no right to &« jury
trial in proceedings to determine the question
of a person's insanity, except where, as in
some jurisdictions, the right is conferred

by statute.' (35 C.J. 182, sec. 71, and

cases cited; 16 R.C.L. 205, sec. 23; see, also,
14 k.C.L. 560, sec. 11, 564, sec. 18.) Since
an insanity hearing 1s a civil cese, State

ex rel. Peper v. Holteamp, 235 lio. 232, 138
S.W. 521, it would seem 2t least that due
process of law does not reguire that there

be & Jury trial, whether demanded or not, and
we so hold.”

The above decision was rendered in reference to a hearing
in the Probate Court, snd while we are windful of the faet that
tiie question which you present relates to a sanity hearing in
the County Court, yet we think that the principles of law stated
in the above decision are applicable to the question whieh you
present. e are, therefore, of the following opinion:

That In view of the provisions of Section 8644 that
subpoenas may be i1ssued for witnesses in behalf of the alleged
insane person, znd the fact that there is a trial necessary to
determine the issues, would necessarily make notice to the
alleged insane person essential to the validity of the hearing.
The decision quoted, supre, Goes nol make 1t mandatory for the
alleged Insane person to be present at the hearing. He could
be represented by counsel, but in either event notice should be
served upon him. The above deecision and the authorities cited
therein do not make it mandatory that the alleged insane person
have a right of trial by a Jury. Section 8647 states that
"if, after such examination, the court or the jury, if one shall
heve been employed", would naturally meke the matter dlseretionary.
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iI.

You do not state in your letter as to whether or not
the evidence or the finding of the court in the hearing was
to the effect that the alleged insane person was teumporarily
deranged or insane, or whether his insanity was of such a nature
as to m:ke hiu permenently incurable. Such a condition would
affect the question of whether or not a vacanecy exists in the
office of sheriff of your county.

Section 11523, R. 8. lio. 1929, provides in part as
follows:

"Whenever from any cause the office of
sheriff becomes vacant, the same shall
be filled by the county court."

Section 115285, R. S. Lo. 1929, places the duties of the
sheriff on the coroner when the office of sheriff shall be vacant
by death or otherwise.

e assume that your county elected a sheriff at the last
Noveuwber election, who will assume his duties on January 1, 1937,
Therefore, the vacaney, if any, is of short durationa.

In discussing the question of whether theire 1s a vecancy,
it would appear from the facts that the present sheriff is un-
fortunate in that he has become incapacitated and dewented frou
excessive use of intoxicating liquors &nd hee been sent to a
state hospital. This, in our opinion, would not constitute a
vacancy for the reason thaet his mental incapacity may be of short
duration. As an example, many county officers become 11l during
theirtenure of office. They wuay be sent to hospitals out of the
state, to remain away from thelr office for nonths, yet this
would not constitute a vacaney within the meaning of the law,
unless such officers reslgned or declared an intention to abandon
the office, or were removed.

There are no decisions directly bearing on the qguestion
in this state, but it vwas held in the case of State v. Pldgeon,
8 Ind. 152, s follows:

"The insanity of en officer not shown

to be incurable will not create a vacancy
authorizing permenent appointment of
another person in his place.”
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We are, therefore, of the opinion that no vacaney exists
in the office of sheriff, and the statutes do not give the
County Court any power to declare a vacaney. The office of
sheriff will oontfnue to function during the absence of the
present sheriff by deputy sheriffs.

Respectfully submitted,

OLLIVSR w. NOLEN,
Asgistant Attorney General.

APPROVLU:

J. E. TAYLOR,
(Aeting) Attormey General.

OWN:HR




