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COUNTY COURIS: 0ld Age Assistance Board is Lot entitled
J to compensation. County Court has no
OLD AGE ASSISTANCE: authority to make donations to them, but
is not liable for meking such donations
if made in good faith under the belief
' they have authority so to do.
‘ 4 -L
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Hon. G. Logan karr,
Prosecuting Attorney,
lorgan County,
Versailles, iissouri.

Dear Sir:

This will acknowledge receipt of your inquiry
which is as follows:

"The County Court made a donation
in cash to the county old age assist-
ance board. Now the board comes back,
and wants to hold the County for a
salary in the amount of $4.00 per day.

"After reading section &, page 309 of
the 1935 session acts, it appears that
the board is not entitled to any com-
pensation. Just what is meant by com-
pensation? 1Is there any legal way for
the county court to even make a donation
for the services of the county pension
board?

"Is the County Court lisble for the
donation already nade to the county
pension board?

"Can the board allege that their expenses
are such that they are entitled to 344.00

per day? The State 0ld Age Commissioner

has been allowing this local county board
necessary and actual expenses,

"If you have issued other opinions, let
me have & copy."
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WWe construe your questions to be: First, are the
members of the Old Age assistance Board entitled to & salary
from the county for the performance of their official duties
thereon; second, does the law authorize the county court to
mgke a donation from the county revenues for the services of
the members of the Uld Age Assistance Board, and, third,
if it does not so authorize them and they issue werrants in
favor of the members of such 0ld ige Assistance Board in
furtherance, as they think, of the administration of the 014
Age Assistance Act, are the judges of the county court person-
ally liable for the money so paid out on said warrants?

Your first question appears to be answered by an
opinion of this department dated October 10, 1935, to
kr. Arthur C. lueller, Prosecuting Attorney of Gasconade
County, in which it was held "thet the menbers of the County
01ld ige Assistance Board are only entitled to the necessary
expenses incurred for meals while performing their duties,
not to exceed the maximum amount fixed by the 0Cld ige
Assistance Division"™, and in which it is stated that the county
boards serve without compensation except the necessary expenses
incurred while engaged in the performance of their duties.
A copy of said opinion is herein enclosed.

Likewise, an opinion rendered by this office of date
December 23, 1935, toc Hon. John J. Wolfe, Agsociate Frosecuting
attorney of St. Louis County, holds that the county court can
not relieve itself of the duties iwmposed by statute, relative
to the poor, by delegating its duties to & board established by
it, a copy of said opinion being enclosed herein.

Your third inquiry appesars to be on the border line.

Section 36 of article VI of the Lissouri Constitution
provides:

"In each county there shall be & county
court, which shall be a court of record,
and shall have Jurisdiction to transact
all county and such other business as
way be prescribed by law.®

In the case of Knox County v. Humolt, 110 lo. 67, the
court hed under consideration the liability of the members of
the county court to repay county school funds which had been
used by the county for other county nurposes, and in that case
it was held that such court had no discretion by which they
could apply the fund to the payment of ordinary county debts.
The eourt said, l. c. 76:
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"It can make no difference that the act
was not corrupt or a wilful violation of
the law, and so the trial court ruled.
This fund should be replaced by those
who diverted it."

At page 75 the court says:

"But where the public officer is by law
vested with discretionary ministerial

powers, and he acts within the scope of

his authority, he is not liable in dsmages
for en error in judguent, unless guilty

of corruption or a wilful violation of the
law, Ie is not liable for an honest mistake."

But the court there held thet there was no discretion
lodged in the county court as to the use to whiceh suech school
money should be applied, and that the use of such funds for
the payment of ordinary county debts wes an ect in direct
violation of the Constitution end laws creating that fund,
and wes therefore nothing short of melfeasance.

Likewise in the case of Consolidated School Dist. No. 6
ve. Shawhan, 2873 S. W. 182, the Supreme Court of this state
holds the directors of & school distriet liable for using that
part of the school district fumds which made up the teachers!
fund for other school purposes.

It appears to us that those cases are not spplicable
to your third question.

The county court derives its authority from the State
Constitution, supra, and from other statutes passed which are
consistent with the constitutional provisions.

In the case of State ex rel. iitchell v. Rose, 281
S. #We. 396, the Supreme Court of Lissouri en Bame (1926) held
that the county court hed the comstitutional authority to
review and audit county bills, and the duty to look after
public funds, examine, audit, adjust and settle all accounts,
ané pay sums found due on such accounts, snd that the
Legislature could not by pacrsimg a law stating that "the
ancunts of noney due and payable to the registrars under the
provisions of this section shall be certified to the county
courts, which courts shall pay the sauze by warrant drawn
upon the county treasurer aznd payable out of the contingent
fund of the county", reguire the county court to pay such
certified emounts, but that the county court has the constitu-
tional euthority to pass on euch bills, saying, l. c. S97:
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"The various provisions of the Constitu-
tion 2nd statutes (csrticles 6, Sec. 36,
Const, of Lo., and sections 2574 and

9560, R. S. Lo. 1919) demonstrate that it
is not only within the power, but is the
duty, of the county court to look after
public funds, examine, audit, adjust,

eand settle all aceounts to whiech the
county shall be a party, and to pay out

of the county treasury any sum of money
found to be due by the county on such
accounts; in short, responsibility for

the safety of publfc funds, the accuracy
and honesty of accounts, and statements

of officials, is imposed on the county
courts. It is for the county court to
audit the claim of the relator to determine
the correctness of same and to sey whether
it will demand that the correctness of the
reports made to it by the state registrar
shall be decided by the judiclel depart-
ment of the government before payment is
mnade. State ex rel. Forgrave v. Hill

et al., 198 5. w. 8*‘, 272 Lo. 206. loc.
cit. 213."

Section 12950, K. S. ko. 1929, provides:

"Poor persons shall be relieved, main-
tained and supported by the county of
which they are inhabitants."™

Section 12953 provides:

"The county court of each county, on the
knowledge of the Jjudges of such tribunal,
or any of them, or on the information

of any justice of the peace of the county
in which any person entitled to the
benefit of the provisions of this article
resides, shall from time to time, and as
often and for 2s long & time aes mey be
necessary, provide, at the expense of the
county, for the relief, maintenance &and
support of such persons."

By Section 12954 the county court has discretion as
to the granting of relief to all persons, the statute providing:
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"The county court shall at all times
use its discretion and grant relief
to all persors, without regard to
residence, who msy require its
essistance.” ,

In the case of Scotlend County v. licKkee, 168 Lo, 282,
a party was a resident of Quincy, Illinois, &nd not entitled
as & matter of right to be sent to the asylum at the expense
of the county, and the court entered an corder of record to
that effect. The next day the county court decided to send
the patient to the asylum, other parties on her behalf furnish-
ing a bond to the county that they would pay ¢50.00 per year
toward such expenses. The court, l. c. 287, sald:

"But in this instence the county court,
doubtless under the importunity of the
legal guardian and of the father of the
person, concluded thet it hed some dis-
cretion and could afford partiel reliefl,
not under the statutes relating to the
ssylum, but under the authority of sec-
tion 6583, hevised Statutes 1879, relat-
ing to poor persons: 'The county court
shall, at all times, use its diseretion,
and grent relief to all persons, without
regard to residence, who ney recuire its
assistence.' So the eourt, after having
first refused the application, on recon-
sideration concluded that it was jJustified
in granting some relief, though not all
that was first asked, and mede the order
under which the unfortunate person was
sent to the asylum under express contract
with her father, the defendant herein,
evidenced by his bond in this suit thet
he would pay $50.00 yearly of the expense.
The court was not bound to have done any-
thing for the vrelief of the insane person,
but had suthority under that statute to
exercise its discretion and grant some
relief on such terms and conditions as

it saw fit."

In the case of State ex rel. v. Diemer, 255 Lo. 338,
the couanty court had employed a highwey engineer on an agree-
ment to pay him 41200,00 for the year's salary, and entered
into a contraect to that effect, but stated to him that if at
the end of a year he had well performed his duties and
demonstrated his competency by actual services, they would pay
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him an additional (300,00, He accepted the proposition and
the court entered of record en order zppointing him for =&
tern of three years and fixing his-selary at ;1200,00., A4t
the end of the year he presented his account for $300,00
additional pay for services and the court investigated his
work and found thet he hed well and intelligently performed
his duties, =nd sllowed his cleim. It is asdmitted that they
acted in good faith. Thereefter suit was brought sgeinst
the judges of the county court tc recover this 300,00 as
illegnliy paid by them. The Supreme Court, speeking through
Lamu, J., declined to authorize recovery, saying, l. c. 353:

"In the next plece, county courts in
Missourl are by name vested with
judicial power. (Constitution, sec. 1,
art. 6.) They are made by the same
instrument courts of record (Sec. 36,
art. 6) end are given 'jurisdiction to
transact all county =nd such other
business as may be prescribed by law,*
Agreeably to those constitutional pro-
visions the statutes meke them courts
of record. (R. S. 1909, sec. 3845.)
Thelir sittings must be public =nd every
person way freely attemd. (k. S. 1909,
sec, 3862; Constitution, sec. 10, art. 2.)
They are given power to audit, adjust
and settle all accounts to which the
county shall be a party; to pay out of
tlhie county treasury any sum of money
found to be due by the county on such
accounts; to issue process to secure the
attendance of person, whether a party or
a witness, when deemed necessary in the
examination of accounts; to compel
attendance by attachment; to exauine
parties end witnesses under oath in the
investigation of accounts; and to commit
to Jail for contempt for refusal to answer
eny lawful question. (K. S. 1909, sec.
376l.) 1In addition to the section jJust
quoted, ss a court of record they may
punish for contempt under other pro-
visione of the statute. (K. S. 1909,
sec. 588l1,) When an sppeal is proper
from their 'Jjudgments and orders' the
circuit court ie given appellate juris-
diction. (R. S. 1909, secs. 3956, 4091.)
An appeal lies from the rejection of a
claim in the county court. (R. S. 1909,
sec, 4096.)
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"In addition to enumerated vrovisions
showing the intimate relation between
their judicial and ministerial authority,
en intermingling of the two with a line
of demarkation so vaguely drawn that the
edges of the two authorities often over-
lap, there are meny statutes giving them
strietly judicial powers in particular
instances.

"The premises considered it becomes
apparent that, although we heve held that
in the matter of zallowing claimes against
tie county they act in a public minis-
terial, administrative, or auditing
cepacity, yvet in their performence of
rwinisterial duties in allowing claims
their sets partzke of the nature of Jjudicial
acts and ere sc releted thereto in color
end substance that they uey be deemed not
inaptly gusei judiciel. On that account
they are protected frou persomal liasbility
except in the inflemed case of fraud,
corruption or malice. It must be obvious
that were the lew otherwise it would be
impossible to get suitebls persons to
perfors the wany and important publie
duties essigned, under our system, O
county courts. He would be & bold msn
who would put hie personal fortune to the
hezard of mistakes in deciding the nice
and complicated questions put up to that
body.

"The question, one of publie concern, in
some of its phases, is by no means new,
Pike v. legoun, 44 Vo, 1. c. 496 et seq.,
followed Reed v. Conwey, 20 Fo. 22, in
holding to the general doctrine announced
eabove. In the Pike case it was ruled:

"tihen duties which are purely ministerisl
are cast upon officers whose chief fune-
tions are judicial, and the ministerial
duty is violasted, the officer, although

for most purposes a judge, is still civilly
rasponsible for such misconduet. (%Wilson
v. The ayor, 1 Den. 599; Rochester white
Lead Co. v. City of Rochester, & Comst.
465.) And the sewe rule obtains where
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Judiciel functions are cast upon a
ministerial officer. But to render a
Juige acting in a minlisterial capacity,
or e ministerial officer acting in a
caepacity in its nature judicial, liable,
it must be shown thet his decisions were
not umerely erroneous, but that he acted
from & spirit of willfulness, corruption,
and malice; in other words, that his
action weas knowingly wrongful, znd not
according to his henest convictions in
recpect toc his duty.'

"The heed-Conwey case, supra, gquoted with
approval from Jenkins v. waldron, 11
Johns. Hep. l. c¢. 121, In that case in-
spectors of election were sued for deny~
ing a voter the right to vote. In denying
recovery the eminent bench, presided over
by no lees an authority in the law than
Kent, closed its judgment with these words:

"*It would, in our opinion, be opposed to
ell the principles of law, justice and
gsound policy, to hold that officers called
upon to exercise their deliberative Jjudg-
ments, are answerable for a mistake in
law, either civilly or criminally, when
their motives are pure, an® untainted with
fraud or malice.'

"To the same effect is Schoettgen v. Wilson,
48 Lo. 253.

"These defendants were acting within the
scope of their express statutory asuthority
in allowing or disallowing c¢lalms. They
were not guilty of arbitrarily, wantonly,
oppressively or fraudulently conducting
themselves and, under such circumstances,
they are not personally liable for acting
in accordance with their honest convictions
of duty. (iicCutcheon v. Windsor, 55 wo.

1. ¢, 153.) The reasoning of iJashington
County v. Boyd, 64 lo. 179, sustains the
Judgment below; and so does that of Ldwards
v. Ferguson, 73 Lo. 686, and Knox County v,
Hunolt, 110 ko. l. c. 75, and Albers v.

’
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kerchants' Zxchenge, 138 lio. l. c. 164,
and Williams v. Elliott, 76 io. App.

l. ¢c. 12 (a cese on its facts nearly in,
point), end so Schooler v. arringtom,
106 io. App. 607."

In the case of Williame v. Elliott, 76 1o, App. 8,
it 1s held that a public officer clothed with discretionary
ministerial powers is not liable for an error of judgment
unless guilty of malice, corruption or wilful violstion of
law, and that the Jjudges of the County Court of Jasper County
are not personally liable for the rescission of an order
accepting & bid and awarding & contract and the refusal to
approve & collaterzl indemnifying bond.

Likewise in the case of City of St. Joseph v, icCabe,
58 Mo. App. 542, a sult wes Instituted eagainst the city
engineer of 5t. Joseph and his bondsmen to recover the amount
lost on certain tax bills purchased by the plaintiff and which
were 1llegally issued and certified by said lLcCebe as such
city engineer. The court declined to permit recovery and said,
l. c. 549:

"It was the duty of the city engineer

to pass judgment on the work of paving
the street, and determine whether or not
the contract had been substantially com-
plied with. +while, then, he is a
ministerial officer he is vested with
guasi Judiclial funetions, In such a case
tiie rule is, 'that a ministerial officer,
acting in a matter before him with dis-
ceretionary power, or scting in & matter
before him Judieially, or as a guasi
Judge, is not responsible tec any one re-
ceiving an injury from such sct, unless
the officer act mesliciously end willfully
wrong.'! Reed v. Conway, 20 wo. 22 at

p. 434, and numerous cases there reviewed.
Edwards v. Ferguson, 73 ilo. 686. 'To
render & ministerial officer acting in

a capacity in its nature judiecisl, liable,
it must be shown that his decisions were
not merely erroneous, but that he acted
from a spirit of willfulness, corruption
end malice; in other words, that his action
was knowingly wrongful, and not according
to his honest convietions in respect of
his duty.' Pike v. lcGown, 44 Lo, 496, 497."
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In view of the above decisions of the courts of this
state, it appears that where the officer in question is in-
vested with some discretion and is nct circuuscrived and
linited by a positive statute, he may excrcise that discretion,
and if so exercised in good feith, he is not liable personally,
although he may erronecusly or illegally perform the given ect.

Your inquiry does not state whether there is any
fraudulent effort or act on the part of the court. If their
act is the result of their frauduleat design, then, of course,
they would be personally liable, but if in good faith and in
the performence of their official duties as they reasonably see
such duties, they authorize the payment of public funds of
the county, and there is no law Justifying such payment, they
are not under t'e above holdings personally lieble.

The next question is to classify the given acts under
consideration. It is a matter of cowion knowledge that in
these distressing times, more Hartieularly and 1a sbundance
the Biblical statement 1s true that "the poor we have with us
always". The rresident of tiie United States has issued from
the highest executive authority in the Natlon & proclemation
that a national emergency exists. A great deal of publie
effort has been exerted by not only the executive but by the
legislative department of our Nation in the Herculean attempt
to save poor peopls from suffering privation iun their old age.
Likewise has such effort been made by the State in its
executive and lceglslative bodles. kellef i.easures have been
passed and the public funds are belng edwminicstered in assist-
ance to the poor. The Uld age Asslstance act passed by the
Federal Government is a part of this general plen and effort.
Likewise the State of lLiissouri has passed an act in conformity
and in conjunction with the saue act snd efforts as the
Neationmal Act. The depressing and unfortunate condition whieh
proupted thie netionazl and state legislation and executive
effort exists nationally and state-wide because it exists in
the county in question and in every other county. These facts
are piteously brought home to the members of the county court.
They hear the voice of hunger every time they convene.

It does nct require & streteh of the imagination to
get the viewpolint of the mewmbers of the county court that by
helping the County 0ld Age Assistance Board in getting the
machinery of that branch of relief working smoothly and
efficiently, they were doing & just end proper thing for the
welfare of the people of their county, end if the wembers of
the county court who honestly believed they had e right,
though absent the legal right, to rescind & contrect are under
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no personel liability therefor, and if the county court who
honestly believed they had a right to pay out $300.00 to the
county highwey engineer, when they did not have that legal
right, were under no personal 1liaebility therefor, it would
appear thet the members of your county court, honestly be-
lieving that they had the right to pay out the funds you
inquire about to the County 01d Age Assistance Board, should
not be under the personal liebility to reimburse the county
for the saue.

The sbove is said bearing in mind the provisions
of the County Budget Law and conditioned on compliance by the
court with the provisions thereof, i. e., the money thet has
been so paid out as set forth in your third inquiry shall not
result in or contribute to violation of the Budget Law require-
ment (Laws of Lissouri, 1933, pp. 340, et seg.) that the
priorities therein set forth "shall be sacredly preserved",
which means (1) that the insene pauper patients in state
hospitels shall have & sufficient sum set aside so they may
be cared for; (2) similer provisions shall have been made for
Classes two, three and four. In this coannection it will be
noted that the Budget act does not in terms, nor, as we see
it, by lwmplication repeal Section 12954, k. 5. o. 1929,
authorizing the county court to exercise its "discretion and
grant relief to all persons, without regerd to residence, who
may require its assistance.” The provision, page 346, of the
Budget lLaw is ss follows:

"iny order of the county court of any
county euthorizing and/or directing the
issuance of any warrant contrary to any
provision of this act shall be vold and
of no binding force or effect; and eny
county eclerk, county treasurer, or other
officer, partiecipating in the isauance
or payment of any such warrent shall be
lieble therefor upon his official bond."

If such acts do violate the provisions of the County
Budget Law, then not only the members of the county court,
but also the county eclerk, counly treasurer, or any officer
participating in the issuance or payment of such warrant is
personally liable and also liable therefor on his bond for
so participating in such illegal payment.
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CONCLUSION

It is our opinion that the members of the county
court are under no personasl liability on zccount of having
paid out without justification in law ccunty money to
nembers of the County 0ld Age Asslstance Bosard if the members
of such court so paying sueh uoney out acted in good faith
and under the belief, thougzh mistaken, that they had the legal
right to so pey cut such money.

If in a suit filed testing the authority of the
ecounty court to s=o pay out such money and seeking to recover
personally fror the members thereof, the evidence showed that
the couaty court had not scted in good falth, but had
fraudulently connived to violate the law, knowing at the
time that they were so doing, then the members of the county
court would be personally liable to reimburse the county for
the fundes so illegally pald out.

Yours very truly,

DRAKE WATSON,
Assistent Attorney General.

AFFROVED:

ROY MeEITTRICK,

Attorney General.
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