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·t te rar tin:., Bur u 

J f fe r non City, l 1aoo~r1 

ne r ~ r . Andercc n: 

In your inquiry of ~cb lat, dl reotftd t o the 
underal aned, you sto.te the follow1ng a 

c ould like to ru~ve your opinion a to 
bethel' or not the ro er of p l e in 

t he t te of M1 aour l c n ell t heir 
product s ln any town or City in the ~ete 
of •t ccouri Without v1ng lie n e 
r r dle of t he t ct t h t h to or 
city ~ny bnv an ordi nance prob1b1t1ng 
a . e. " 

Fr o1 t ne opi nion r nd r ci i n tb caae of st . Louie 
v . If 18., o . 1 . c . 591 , o e de 11 1tn the e 
~ubj tt r t o b1oh y~ur 1nqu1 r~ 1 directed, w find 
t hi 

.. The m ndnte ot org io 1 w ot thl •t te 1e t bc.t 
rter nd mendmenta ot ~w1 c1 1 corpor-

ation ahall l ys b in ony wtt n ' d. aub-
j ect t o tbe oon t1tut1on nd 1 • of t bi at1t e . • 

Ch a pter ... , Article I. • a. Jto . 192 9 , ent1 t led 
~ . eddler •, r qu1reo e 11oenae fo r uob oocu 11on and 
f i xe a pen lty tor t ilure t o our t he o prior 1o 
eng «1!16 in auob occup t1on . A ricultu 1 nd honi cultu 1 
product a re, ho•o• er, aoeoifioall y ex pted from ito pro
•taione . section 1~313 of a i d rt1ole nd chapter pro•1dee, 
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• 
t nt 1uht , 

ction 72H9, R. s . o. 1939, reot l ots 
dlc~ion of un1c1 11 ies of t b1 ~ t e tn tho 
ordln cea , r quirl t t uob ordin nee conto 
at ate law upon the ~~ cubl ct . 

tbe juna
caae of 

ltb the 

construing be constitution l proT1a1on atoreaal d , 
nnd t are no sections 7289 und 13312, aupra, ln tbe 
abov cl , ed c e, the court h l d tb t by re son ot 'be oon-
s t1tut1 · 1 nd at t uto:y r trlotiona upon c1pal1ttea 
tbey were v1 t hou' uthor1 ty to es on orc:Unanoe 1mpos1Dg 

llcon tax upon nyone bo would o e w1tb1n the exceptlona 
of th1s genet"a l statutory provi ton. 

In 1911. ea ton ct, p . 433, the Le l clat ur 
p ed an ct ~erta1n1ng to 1t1nernnt •ondora nd aeot1on 1 
thereof define the rd • ttlnerant Tendor• for t hs purpose 
of said ao~ as f ollow• : 
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y p rson , ti~ or cor por t1on which oo.ec Withi n the 
definition a set out in i d section i a required ln the 

lni eeottons of • 1d ot ~o t ko out a at t e 11c nse, 
nd m n1c1 1 corpo t1one r r.ant d t he r1 ht or na Ra1ng 

ordi ces 1 poc1nr upon c~1d person lice se t ns . or 
- ue:a•B1 &.s an 1 t1n r nt Yenc1o:r tbou.t f 1rat b nng obt aln-
e~ lleenae 1n com 11 noe with a ld pro~aton, a pen 1t y 
1e proT1ded 1n 1d ct. 

s otlonc 10103 t o 10110 , • • o. 1 29, 1nclue1.e, 
ro tho e sections a oont 1ned in the 1911 eeet on Act 
nd s h ro1nabove ref r re4 to. 

8 Tb1 • te· Testn upon ~he t ct t t eot ion 
102ea. R Tis~ t tutes 1909, l n 4et1r.1 
eddl e r s one w o 11 d l t o the sellt 

Of goode , e d serchPJDdt • ' by otng 
ab?ut t plac~ to pl ce t o sell tb • • ' 
exe pta £8rioultur ~ d hort1oul ~l pro-
uct a . • Th~r 1a no qu at1on but th t npplea

1 pot t oe d cabb s e, even t bo h r1 cul tunu 
oroduct . o.r • ood , r a ere 1 • · 

ctior. i02sa by xpre sly except i ~1cul-
t· 1 pro~ete fro t be tht ngo O'Y r bJ the 
phr· · •goode , 1 rea nt! a erohnncUae • ole 1"17 
r oogn1 .. e th .. t euoh products ar goode , r.,s 
nnd mere nd1ee otberwiae t bero would be no 
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no need t o exclude th•. r At t b 1911 Act 
htJJJ no r fer noe t~ pe dnlerN nor ~oea 1 t cont in· 
any Auob ex pt1nn a-n tho pP.d•1ler t a.t ute. The 
1911 l.ot w c p c necl long nfter the eddler Act 
nnd 1f gucb products \1era t o be ex pted f m 
the l a t t r Act as ln the t~rne~ 1t woul~ oeem 
thnt tho Leg1el.n.tu r a wou lc' b. •• o1d ~o . At 
any n to we re not aut hori sed to wrt to into 
the statuto n exe ptlon t he l, 1nlatu e d14 
not ae f l t t o 1neert . The t wo t atut ea dee l 

1tb two entirel y di fferent tter • ~he 
p"ddl or at at ute exempts one t ro t ho nceeee1ty 
of ~kina out n l icanse where he sella rt-
oultural prcxiuet by go1 from ?l n.ce to pl nee 
to sell tb ; ~ut th other and lator s tatute 
requires a lie noe t o% the a le of oode . w- r ps 
tnd msro ndi ee , without any exc p~ion , wbore 

1 t~~ •endor do E ao t a pl c of bue1ne$a -blch 
1 .. ~ intended t o be o t ponuy und tnne1ent a 
not t o exi t lon e r tban 120 ~ ;s. nefond&nt 

e doi ng this · nd h e d1d not twve a llcenee 
tor t t purpose. He wne not n peddler w1tbin 
tho enine of the ot her at :1t ute. If ne brings 

rtcul t 1 product a t o toun and G llo t b 
fro bouse t o ouse no lloenee 1a re u1r , but 
under t he 1911 A~ no one oo.n t emporaril y oonduc't 
a busine a wuloh in t act 1a t he e a~ t hat of 
a regular reta.11 arooer or oth r meJ>cbant who 
pnya an oeeutmt1on tax. o doubt 1 t waa beenuae 
tbe t rt'trt me~o t ld no u oh t ax , o 1 
t o t be t:r. ne1.nt ~oter ot h18 buRin e, tb t 
tho atatute wns eacd. If ao, tt int ded 
to bolleh the un~uat d1ccr1rn1n t1on ~her by one 

n could c rry on public buaineaa end by 
re· aon ot 1 t s tempore.~ ohtl ct"r es pe ll tu, 
Yb.1le an~tber, 1n the aame business pe ently, 
would ha"Ye to f . But 'tner wan t he 1nt en-
tion ot tb~ 1 w, lt t e W%1tten ae above at ted 

w en t h1e 1 s aacert~1 ed we baTe nothi ng to 
do qitb tbe 1ntont1on or ~ftect of the 1 w but 
onlJ with i t a anpllcat1on. • 

It ee a that the only stat utory proT1sion aga1not 
mu.."'lio1pnl1 t 1es plac1 a license upon the e le ' t tam pro
duot , a1tber sol d by t h person rais i n tb Bame or not, 
wus by rea;aon of the prov1a1one of the aw aa bere1n fl rat 
set out. Tbe aot ot 1911 nccord1ng to the holding 1n t ate 
• · Long , repe led t his exception 1neofnr • it conflicted 
with the new enactment . 
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The provta1one o! the new enactment , Section 
10103,. R. s . ''o. 1Ua9, xoept h ·11c•ro on the Dtt:ee't 
~nd peddlera ! r m 1te op r ti~n. 

·~oep , i nao!ur, as Sec~ion 13312 , R. n. o . 
19Q9 , 1a 1n eonfl1ot w1tb tbe lnt·er t . tute passed l n 1911, 
s atorea 1d , c t d oeot1on 1 still i n force. 

If the appl e aro ~:u , therefore, ... r,vel fro1D 
place t o lace. as the •pedul er• t • tute ~rovtdea h y , 
or &ell f~ ple f or tutura delivery , or froo vehicle• 

R proV1d d in s 1d sac~1 n 13312, it te o~r optDion tba' 
a t r ~ coul<' not be itApo ed, but should the ... anne1' of le 
co e witLin t be definition o! •ttiner nt vendor• , t hen, 
i n owr o~1n1~n, license tnx could be 1 pos , not 1t h· 
at td1 the f ot 1 t la n t :ftcul•u 1 proull.ot p rodu ced 
upon t he aeller•a own f rm. 

Youro Yery truly , 

Ct\RL 0 . A11U~G't'O 
.s~i ntnnt Attorney- General. 

vOA: .G 


