
CRIMES: Es capfng jai l . Aiding prisoner to escape . 

J anuary 15, 1937 
, \ 

\"' y 

Hon. Douglas Mahnkey, 
Prosecuting Attor .ey-Elect, 
Toney County , 
Forsyth , Lissouri. 

Dear Sir: 

·.~e have your request for an opinion of t his office 
r eading as fo llows: 

"I am t he .!:'rosecuting Attorney- Elect of 
Taney County. I· have a question I would 
like some o.dvice about as it will come 
up a.t once upon ~ny tr~kinL over the office . 

A man was arrested and lodged in the city 
jail of Branson by the city ~~rshall on a 
charge of drunkeness . All necessary steps 
were taken to lodge him i n s e.1d jail . Hhile 
in the jail another per son eawed the look 
off the jai l door and released the prisoner. 

~iill ~rou nlease E~dvise me as to the 
strongest case I can nake a gainst each o~ 
t hese parties? I understand that I can 
charr e the par ty who sewed the lock under 
Section 3909 . But that f~ only ~ misde
metinor and would like to T.(now if there is 
any stronger Section . 

I am anxious to pros ecut e these parties 
to the limit a~ they have been for years 
a constant bot her to all law enforcing 
o1'ficers." 
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Secti n 3903 , h . ~ . ~o . 1929 . provides : 

"If &ny pe1son or uersons shall, by 
force , s e t ~t liberty or rezcue any 
person held in custody or prison tor 
~offense other than fe lony , 
~nether before or after conviction , 
or upon any writ or process, original 
or judicial , every person so offenainc 
shall . on conviction , be ad j udeed 
gui l ty of a mi sdemeanor . " 

The question arises whether the word "oft'cnse" is 
ll~ited to a cri~e again~t t he Stat e , or whet her it includes 
the violation of an ordi nance or a city or t own . 

In the case ot· Uunson v . Baker , 80 So . (La . ) 238 , 
1 . c . 239 , the pl aintif"· ' s POD • !!f' ar1'ested on the order or the 
defendant , t he I ayor of the town , for hnvinp broken into t he 
town jell '1nd· set £' t liberty a pri soner wl"o had been placed i n 
custodv +>or violA ti n{l a to-r•m ordJ nance under Secti n 864 , 1 . s . 
or Loui~iane , J904 , which i r' , in 'Oart , nf' follo,•rs : 

"'Whoever she. l1, l'v rorC'e or t•r! thout 
due Rttthortty , set !"'\ t 1 bert v any per
son in custody ~or anv ofrense not 
co~ital, sh~ll on convi~tion,' etc . 

"That secti on fo l lows t ~o other sec
tions referrinf to those ·o;ho s et a t 
liberty per sons in custody for c api t ·· 1 
orfenaes . 

" l laint iff contends t hat the wor d 
' offense' in section 66-ft, 11. . ~ . , 1:1.eans 
a criue a£ainst t he stat e , end not t he 
violation or b city or town or~inance 
penal in its nature ; ~nd that he was 
ill egally arrested under the section, 
as the per son whom he we.e char ged with 
having liberated had been j ai l ea for 
violatinb a t own ordinance denouncing 
the carr ylnt o1· co~ ceal ed weapons , which 
offense is also denounced by ~ state 
statute . 

"The object of t he law is to punish 
j ail breakin~ ana t he liberating o f 
pri soners by f orce , or without authority. 
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The l aw is not concerned with the 
nature of the crir.e, offense, or 
mdsd~meanor wit' which the ~erson 
liberated ,•re s ~hn rged , provided his 
offense \'f'PS not crtni t " l . I t te 
i MI!l8teria l, under i~e l aw , whether hts 
offense wa s a~~ 1nst the state, or t r e 
stPte and a munici~ality. " 

In t he al1ove case the nerson liberated frol"l je.il was 
charged with t he car ry· ng of concea led weapons , wtich offense 
was also denounce~ by a s~ate statute, so t he arr ument might be 
advanced t hat i t di t·ters 1'rom the instant case in that the per
son liber a t ed was charged with drunkenness, which is not in 
violation or a s tate statute, a s evidenced by t he l a nguage or 
t he court i n the case or City or St . Joseph v . Harris, 59 o . App . 
123, 1. c . 127: 

"It would seem that in this s tate 
drunkenness is not per see t he sub~ 
ject of l egislative prohibition." 

However, t he court in the Dunson case , supr a , specifically 
points out tha t the l aw i s not concerned with the nature or t he 
oft'ense . Tre object or t he l aw i s to punish t he liber ating or 
pri soners without a uthority. 

In , .. issouri it baa been held that the violation of t.. city 
ordina nce is not a criminal offenae , ~~nd the question might be 
raised t he t the rule i s different in the Stat e of Louis iana. 

I n t he case ot .Meredith v . l,~'hillock, 158 s . . 1061 , 1 . c. 
1063, the court s aid: 

"The rea l question in this cAse ia 
whether the vi ola tion of a ci ty 
ordinance i s a cr1m1nnl offense aa 
contemp l ated br the statute . 

"Sinc e t he case of K8nsas City v . 
Clark, 68 l·o . loc . cit . 589, was 
decided, it hPs been uniformly held 
in this st ate that t~e violation of 
a c i ty ordinance i s not a crime. The 
pr oceeding is only a civil s uit and 
ha s the incidents and attributes 
merely of a quasi criclnal character . 
City of ~t. Loui s v . Anox , 74 wo . 
loc . cit. 81. In Ex parte Hollwedell , 
74 wo. l oc . cit . 401, the Supreme Court 
said: ' I f the violation of the 
ordinance for which petitioner was 
f ined i s t o be regarded e s a crilliinal 
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offense in the sense of the Constitu
tion, there wo~ld be much plausibility 
in t he position tPken by counsel. Such 
offenses, ho, •ever, h "'~ ve never in this 
state been rerarded A~ criminal.' In 
K,"l..,sas City v . Nea l , 122 :·o. loc. cit. 
234, 26 s . ··1. 695, 696 , the court used 
this language : ' In Ex parte Hollwedell, 
74 hlo . 395 , it , .. Ps held tl'at the viol a
tion o~ a e ~ ty ordinance i s not a 
crininel offense v1. thin the meaning 
of the Constitution,' etc . The law is 
well established that a prosecution for 
a violation of e city ordinance is a 
civil action, and t hi s court has often 
so held." 

In t he case of State v. Boneil, 42 La. Annual Reports 
1110, 1. c . 1112, the court said: 

"Violati ons of municipal ordina nces 
are not usually or properly regarded 
as crimes , in t he sense i n whi ch that 
word is comc.only used, which embraces only 
offences against the public criminal 
statutes of the State , and the laws regu
latin~ forma of proceedinG and the con
stitutional ~revisions relatinc to the lat
ter do not generally apply to the former . 
State vs . Henchert, 42 An. 270; Xener vs . 
Lonroe, 35 An . 1192 ; 1 Dillon ~unc. Corp., 
Sec . 432, et seq. • 

It is thus apparent fron the reading of the latter two 
cases that violations of municipal ordinances are not regarded 
in ~ 1ssouri and Louis iana as crimina l offenses • 

.. fe are therefore of t he opinion that although the person 
l iberated in t he instant case was not lodged in the city jail 
for an offense denounced bv the statutes of this state, the per
son havi ng 1 berated him without authority may be properly 
prosecuted under Section 3903, sunra . 

Section 3909, R. S. l.~o . 1929, provides: 

"Every person who shall, by any means 
whatever, a id or a s s ist any prisoner 
la~ully co~~tted to a ny j ai l or 
place or confi~ement , ~ any~ other 
than a felony , to escape therefrom, 
whether such escape be effected or not , 
shall be adjudged guilty of a misdemeanor . " 
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The question ar i ses whether the person charged with 
having liberated the prisoner n~y also be charged under Sec
tion 3909 , supra. Thi s section uses t he wor ds "in any case", 
and t he court in the ca se of Litton v . Conmonwealth, 44 s. g . 
(Va . ) 923 , 1 . c . 927, in constr uing t he above words as used i n 
a Vi r ginia s t atute, said : 

" When the statute says ' in any case, ' 
i t includes t he onl y two classes of 
ce ses we have, viz., civil and 
criminal; and doubtless it was i n the 
legislative mind that, having used the 
wor ds 'in any cas e ,' the words ' ei ther 
civil or criminal' would be r.tere 
surplusaee . 

"I f t he words ' i n any cese' are to be 
construe d as not auplying both to civil 
and crimina l cases , whi ch cl a s s is to 
be excluded? ··lould it not be a s 
gr ave an evasion of the province of 
t he Legi slature to say, by judicial in
terpretat i on, civil cases only were in 
t he contemplat!on of t he framers of the 
statute, a s it would be to hold that 
criminal ca ses only wer e within its 
purview? I s · t not sa'fer to do no 
violenc e to t he language employed , to 
Li ve t o t he words used their natura l 
meaning a nd effect, and t o hold that 
t he phrase ' any cuse ' covers all cases 
to be tried b y a jury'" 

1ie are ot t he opinion that t he words "in any case" a s 
uaed i n Sect ion 390g , s upra , were intended to include both civil 
and criMinal casee with t he exception of felonies, and inasmuch 
as our courts take the position that t he prosecution of a viola
tion of an ordinance is in t he nature of a civil action , the 
person having liberated the prisoner without a uthority may a lso 
properl y be char ged under Section 3909 , supra . 

Section 3916, h . s . ko . 1929, provides: 

"If any person lR~ully i mpr i soned 
or deta ined i n ant county jail or 
other pl a ce of i mpri sonment , or in 
the cus tody of any of ficer, upon any 
cri mina l cha r ge, before convi cti on , 
f or t he v ~ olation of any penal s t atute, 



Hon. l:>OUt l a s 1 ahnkey - 6- 1/15/3' 

shall break such prison or custody 
and escane therefrom, he shall , upon 
conviction, be punished by i mprison
ment in the uenitentiary f or a term 
not exceeding two yearz , or in a county 
jail not less than six a ontha. " 

Section 4474, H. s . Lto . 1929 , defines the term "cri inal 
offense", thus: 

"The terms ' criLle , ' 'ofrense, ' e.nd 
' cri minal ofrense,' when used in t hi s 
or any other statute , shall be con
strued to mean any offense , as well 
misde~eanor as f elony, for which any 
punishment by imprisonment or f ine, 
or both , oay by l aw be inflicted." 

In the ~eredith case, supra, the court in construing the 
above section hel d that the term "crlrJ.na l offense ", \'hich may be 
s~ id to be synonymous with "criDinal char~e", di d not include the 
violation of a city ordinance , and cited (1 . c . 1064} the case 
o:t' .!och v . State, 126 "his . 470, 106 H. .. • 531, to the ef~·ect that: 

" • • •it was held th~ t upon principle 
and author! ty the term 'cri1~nal ofrense ' 
used in the statute includes misdemeanors 
a s ·ell • s felonie~, but t lat conviction 
u 1der a municipal ordinance is not a con
viction of a ' crir~ nal offense ' ~~thin the 
meaning of the statute. " 

"'e are of the opinion that it can not be said that a nerson 
who is being held in e city jail for viol~tion of a city ordinance 
c~n be said to be in custody upon a "cri inal char f e" as used in 
Section 3916, eunra , and hence the ~erson char ged wit h escaping 
the city jail must be nunished by so ~c city ordinance, if any, and 
not under any state law. 

Respectfully submitted, 

\'t • ORR SAt~YERS , 
ssi st ant ~ttorney General . 

J'. .I;!; . 'l '.n.Yl:O!i, 
( A~tinf ) Attorney General. 

UW: HR 


