
ELECTI ONS: Ri ght of County Central Committee s to name candi dates; 
must be known to be of same polit ical ~a ith . 

Hon • . ayne kaness, 
County Clerk , 
.. c ... onald County , 
.Linevill e , ....J.ssouri • 

Sopte~ber 30 , 1936 . 

,------. I F l L E 

jj 
• e e.ckno·;;ledt,e l'ece i pt of your letter of Septe:..ber 15 , 

1936 , ~hich is as follows: 

"J. T . ... innell of Pinevi l le , .~.:issouri , has 
served as ... rosec ut in1• ttorney 1r ~ cDone.l d 
County for a nur.ber o-r ten:.s , ' a s elf'cted 
a~ a democrat in 1\~ 34 , and nov· servl. n , d urine
the lt:et prin:.ary "'e filed E s a candl(1r te 1. n the 
... m.oc ctic Frin~ry , e.nd was defeated nearl y 
t wo to one by ~·1. G. Tracy . As the Republican 
arty c id not have a c an didate in the Primar y 

foi the office of rrosecuting Attorney~ the 
... epublican Centro.l Coru.ni ttee on Thursday 
~ugust 27th , 1936 , n ominat ed J . T . lnnell as 
taelr c~ndid&t e. 

"Ct.n this be done under the sta tute s ~overning 
electi01.s , c.n.d \!ill it be necessary ror r...e to 
have his n~e nr i n t ed on the ticket ~a a 
Republlc un Candidu.te for I rosecutin& .r..ttorne y , 
i n the beneral el ection . 

' .. ic ~ue a. nl.ll...ber of 0 oo d democratic speeches 
i n the pri~ry oa~paibn, but is now bitter 
a~ainst t~e ~e. Jeal . 

"A.i ndly furnish :~.e with on opinion e. a soon a s 
possib l e . " 



-· ~ 

Hon. .1ayne L:aness - 2 - Septetber 30 , 19~6 . 

It a':)peare t ll t your 1uestion is, does tre statute authorize 
the J.~epublican Centra l Go:-:nrl ttec of' ~ c:>onald County to fill a 
vacancy on the ticket for the o "··ice of Froaecutlng .\ttorney when 
the ~epublican purty had no candidate and nominated no ~erson for 
s uch office in the ..,.i ary, <- nd does i t have author,.ty to name 
as such .. u.enublicc.n c .. ndi date the -per son \tho is the present Prosecut
in!,., ... t torney and is hol d.in _ such office as a :Je:::::.ocrat, e l ucted 
t }eret o on the .Je::.ocrotic ticket , and who was a candidate on the 
~e~oc x atic ticket ot the recent ~r1-ary this year nnd was defeated 
as ;SUC!? 

'l'he .n.e?ubli ca.n (,entrt-1 (,orumittee h<.~. B only bUCh authority 
as is conferred upon it by the stututes of this state, and s uch 
s tatutes conferriug ~ower upon the Ce~tral CouUittec should be 
strictly construeQ, as all power rests in tLe people except ouch as 
is ex )ressly or by necessary in~lication taken uwuy from the- by 
the Legisl~ture in exercisinL its rlcht to spea~ for the p eople. 

Tho Le~islature has spoken on this question and in Section 
10245, 1 . s . _o . 1929, is this ~revision ~ ert inint to the rivnt 
ot a county central co~t~ev t o place c r ndi~ates on the ticket at 
t n e ~eneral election : 

t he 

"Provided, th t in case of any vacanc .Y in 
saia no~nation , by resi bnation, death or 
other wise, the central coiW.Aittee , or a 
convention c- lled for th~t ~urpose, of 
party on whose tic~et such vacancy ~y 
occut , may sel ect ani certify to the • 
county clerk • • • t he na~e or nenes of 
candidttes to fi l l such va ccncy." 

This statute confers upon s aid Central Co:t:Jn.ittee the 
authority to fill such a vacancy as the one in question , but Section 
10246, n. s • . o . 1929 , defines the ethod by vmich this Centr~ l Con
mi ttee 1: ur t perter_ t '" "'t duty, and one of +ne express provisions of 
this statute so defininc and lir itinq the right or authority of such 
central Cormdtt ee to fill such vacency is the provision 

"thr t no central committee shall nave the 
power to substitute , to fill any vacancy, 
t he na.::1e of any person tho is not kno\m to 
be of the s~~e politic~ l belief and party 
as the person f or whom ne is substituted. " 

A cardinal rule or construction of statutes is to deterndne 
t he intent of the LeLislature when it enactea the same , ~ nd it seeus 
to us tha t the ~easonable view , and in fact t.e onl y vlew that ~he 



lion. .1ayne .u.uuess - 3- Septe .ber 30 , 1936 

Legislatur e c ould h~ve entert~ined in expres sinG itself by thi s 
statute was to prevent j ust such occurr ences as you stat e the 
Republ ic en Centrnl Corm ttee of . cDonal d County contempl a tes . 

StetinL it another \VRy, Section 10246 meens thrt t he Cent ral 
Coitmi t t ee in fi l lint: a VP. OHncy r.ust nar:e f:' r>erson Vlho is known t o 
be a Hepublican if it is t'Pe Lepublican Centr..,l Corwttee fi lling 
s uch vac~ncy ~n the Rrpublic~n ticket. 

I t is difficult for us to ""'CTC~ive a pl ainer stat e or 
facts than the one you nention as showinr th~t the n~rty whom 
t :c .epublic~n Certr&l Co.~ttee her e seeks t o plece on its 
t icket is not of tte s ame noliti ce l faith, but, on the contrary , 
is of t he opposite pol itica l fai t h . He not only hss stemped on 
hi m t he op~osite rol iticul fcith by t he fuot of t is h~vjng hereto
fore ueclure~ th~t Le w~s ~ de~cret when he \es elected on t he 
De~ocr&.tic t i cket J and b) t · e further f l:lc t ths t •. e is now and 
has been for ru.tost two ye.ars holdine office a s a .,~ e~..4o cra.t , but 
t Le further fact also procl t.ius fro .... t he housetops tha t he is a 
J.Jewocrat, t uch further feet beint) that he filed t.. s a .ue .• ocrs.t 
in the rec e.nt .~:rL...a1.·y ano. 9restUJ.abl y pai d the fi l i n fee 
t .. 1erefor , whicn c;oes to the .ueLuocra tic p&rty , and t he further 
f act t1at he evidently sol ici t ed votes es a ue.ocret in t he . 
rec nt • riuta"Y. 

It would not be o. fair view or t be l aw to say t ht t wi t h 
such a bac~e;J. .. Ound ... s you sot forth shor1in.._ that t he f,i ven 
i ndividua l h s been ~ ~e~ocrut, runnin~ on t he ~e~~cratic tic~et , 
and holdint.. o ffi ce as a L}eLocr at and d. rt=win~_ is salary .. s n 
ue ... ocrat , could no\; over ni._ht , end , so f er · s JOUr c;_utl st1on 
shows , without any declt..rution on .r~.is part to the contrary , be 
turned into t.. .... epubl l c a .,_ by t~-:.e r.ei·e ) laci nL of his nth .. e on 
t he hOpublicnn tic ~et by t he fiepublic _n CentrLl Co~~ttee or 
your County as t he .ne;>ublican nominee . 

This opini on is not wri t ten witt a view or paesinc on 
t t e que s tion of whe ther a vacancy existo \" ..... ere no one filed a s 
a e .. ndi :ate before the t ri 'll'l ry, r '1d there!'ftor c t t he ri!.ar y 
election voters l•rrote in the nt r e of sorr.:.cone .. e the c~ndidete 
for an offi ce. '':e do 'lot here pass on t"' ... t <'Uestion , but i t 
may be det ermined by e mandamus action in court . 



Hon. .~yne ~esa - 4 - septe1:1ber 30 , 1936 . 

I t is our opinion th~t t he ~epublican Central Co~ttee 
of .i..cl)onald County has the authority to fill a vacancy on its 
ticket for t he office of Prosecuting Attorney , but thct i n ao 
doing it nust na~e ~ per son who is known to be or t he 
Republ i can poli tica l belief and party, and that it ha s no 
a uthorit y t o nrume as such Cbndidat e t he person who i s now the 
Democratic Prosecuting J.ttorney of t h e count y ond so function
i n€ • and l':ho ran on the Dez:.ocrat i c t i c'{et in t he recent PriL .. ary. 

The naming of this man by the nepublican Centra l Comittee 
being illegal, and it beinc youT duty to observe the l aw , it i s 
our further opinion that ~t will n t be ne cessary for you to have 
his name nrinted on the ticket for use at the general e lection. 

AP.PhOV.J:.D : 

1 OliN " • H Ol!'l!'l'.lM , Jr. , 
(ActinL) At torney &eneral . 

Yours very t ruly • 

JJl~ • .~.\J!o .~ .. ~~'50!-l , 
Assi st ant Attorney &eneral . 


