
) 

I N .tl:: l 1 x pense_ o ro prosecu ting a ttorney i r. ch~nge of venue 
case~ . 

I I 

/ 
ll.<!y 1. .. : , ....... ; .. '!; 

Bon. Eo~ard R. aness , 
ProseC"l lne At t':.>rney , 
f~.i f)lej- C')Wl ty , 
Don1;:>tlwr. J Jl : sso 1'1 . 

De I' Sil : 

\le have you1 rev.uest or May 1;:- t h , l~3Z fer an o,.ini n oc the 
fJll0nin mut~ors : 

"1 . I won d a.y,Jreciatc y ur Ot~inL::m uo n the f ol 
lo\\ing rtuesti ns . What sb '..lld b ru!lrl nt of the 
~resec t ting att:>rney ' w sal.;,~ry i n ;;J co..:nt, of 
11 , 1?0 po ula ti on iL ascertalnad by th 193-~ 
census . 

2 . I s the prosec t..thl att omey enti tled to r ·imbursc
:=!Gn t for hi~ actttal e:xpen~e.: 1 ucurrod 11. attcnd i!lg 
chrmge of vunu"~ c2 es " tside of his t.:Jm~hl } and 
before h justice '"'f t!)c p_ece of his cuuntj . 

• 

I v t prosecuting atton.1.ey cntltl.e: t .... 
lt'Cilt for his ec t. al e;.pense- Ll~Url e~ 
any er tmlnal case before e jutt1c~ of 
his county an a o·; ~ .. ide of thP t cinshl 
county seat i s loc ted. 

relmbutse-
1n attending 
tht:.: ;>c~ce i n 

.,:h 1 e tt· 

I undPrctand th~t n hill ' s passed iu t!L l t 
general sssombly p :r-rnltting t he hold r~ ;:>f C-:-.mt y 
Well'• ·.nts to pool t! e1r wart·~nt- ':':th tbe Cc·~nty 
Clerk iu an l· f for t t obt"'in i.1 -Ol:.4'l fro tt1 C f ··c!cr!.l 
Gov 'I'nrnent . I t' t 1s is tt·ue, c • . d y u infor me 
e.s to the f'li'C,cr 1·ocedu e." 

v 

I n ansYJcr to th ,f' j. r , t pro osi t1on, t e rei' r y u specific£~ lly to 
.Secti on 11Zl4 rt . '- • U:~ . 19 , .hlch )H'OVides: 

nan and c;.!ter th lst dey of J on\:· ry 1921 , the• rose
cutin:; e.ttorney s all .;:·ec r : vc f:_,..,.. his se:·v1co3 oer 
F~um , to be paid out of th CC'wln ty t ! easury 1r- e.ll 
coWl ties h · Vin ~ popul tieL i- * of lO , OOJ and lc~s 
thsn 15 , 0 :> inh bi tc~t. , th sum of El ven bundT"cd 
Doll rs . " 

\ 
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It therefore appcr :!.'_, that y ur county h ving n optll,~tton =>f 1 , 176 
Tl .,uld cnt1 tle th pro:wc·1;;in.; o.tto!"ney t? be >aid under the a bovo 
~·rov1s1on, namely Eleven IIund reu D:) , e.rs per nnnum . 'tn this con
nect ion, I um mni .l.ing y :m here .1 th a copy of the o ini n dealing 
>i t h this gEners:l subJ ect undex· date of J 1.1nur zy 26th, 1::;3." rlllch 
\\& S px·ep r ed by lt r . Abington. 

~ s to you1· SAC-•r.q proposition, n~ely r :tmbu sor.!cnt fcl :~ ctuo1 
expenses 1ncu1r .din n~tendine ca. es m' n ch~ngo of v uuc , I call 
your att,.;n tion t.c the foll otring . 

Ihe jur1sd!ct1cn of justice courts in mi sdeme :nor C "! c.s 1 s 1n the 
to nsbi p here it is cl~imed the ctfrmzc ~s c~rn !ttcd . ~acti on 
D'U4 .• • 5 . 1.3?.9 .Jrov:!.de ... : 

" All pl·o~ cut ions ocfo~ e Justices of t c pe nce for mi ... -
dcrneanor shall be corn ~need and p: osecut d i n th t o n-
sh 9 fih t·rein th · of!F·nsc i n ::~ '-eg-.~ to hav baon co + \.~d . " 

lhi& t tu e has he.e~ofore been construed nnd fol Of db the 
court . State v . Alf~rc, l~ r o . Anp . 1~ ; btetP v. r aylor, 167 o . 
l .pp . 1C4. 

A Ch""n{Jl? of ven ue is 8\lf:horired in cn so~ before justiC:f; cou1· , a."l<l 
such CS.-;es rr.ay , on ch ge of venue, h'- ~cnt t:J n 'h r to nsh 'p 'in 
the county . Sect n s 1 .J .:.nd : •\ZO • • 19 ... 9 . 

A Ju., tiee of t l c, p~ ce mey be eor:1 ,ol leo by m£ndamus 
change of v~nu c . ~t- ex ;cl . v. \ntk1ns , ~12 Mo . 
,..ot-e .->U Ch a: LSOf.mwanor oaaes con:e v.1 tlt!n thf' v rlous 
section 1:!...,16 .\. d . 1929, v.h~ ch n-ovides : 

to g tnt B 
p • 5'11 . 

tt.C(!.lling of 

"In ali case~ , civil and cr~ ~nn! , in ich chru1gcs of 
VG!lUC ~ay br 8 t•ented, it SMl~ b his duty to tol10 
and prosecut,! or de&" d , cs th,.. c .. se rn y be, 11 snid 
cau ~es , for nhich , 1n d~ition t o th re s n~~ ~ 1 ·oned 
by l~w, he sha l l rece1v~ hi ~ actunl expens s . n . 

ere-

l h~ nbov( section h~s r-ferance to th dutin~ of thP. vros .cut' nc ~t-
t or!ley in such cas s . Tr..e t orn "fe ::;" . '-'~ in such st .. ~ute in-
clud £ ~ ~- ral~ry. • Stnte ox el . O' Conner v . rtoidl e et al , 
4o 8 . 1. ( J ) 1 : 1 . !hc. ref~rC b th 'I ... ' S Of thi s St&tUt e , 
t ho pro• cut~~~ - t ~otu~y i n sl l cnnngc of v nue c~se sr. 11 b allo -
od his ctual expense~ , in addition t o t he cal·.y or f ees ollo ed 
by lav . llo~t. ver , vte c n.Jtl"Ul.' t ho s ta tu •,..,. tn mo n that on y ir. those 
cnsf"s h re e che.ng{.. of v<· nue ! c takc:n fro the tomshi;l , i s the 
prosecut ing attoi'Ilf'"Y entl tlcd t :> his c>:p sen becaus th st tuto 
usC' ~ the r.orcs Uto follo ", nnd ~o lc:1 the c cse mains in th~ 
or1ginrtl c ou r t, e ven though onoth . ' 5 t .. ce of t he pe'"'Ca m~y b£' 
called i n , t he p rosecuting attorney · • ,\ th1ng .. o f'~l, q . . e h old 
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h E. t t he !'H'"!. "ut i ng u t tornc 1 cnt. t l ea to su ·h experts oJ as C'l.
be incur reo b) him in fol lo iu6 ~ ... a eneon ~ '!~ ~e~ on chn.n or 
venue f r om 01 to n~h~ t~ no t h r . 

The above prov1 ~1. .. ns i ':.h r nmcn t .:> chang £} of w!Imc 1 :ni sd c
mesn or case - ar~ ms.cte a pplicabl e t o ? r eli ! nar · he rtn~:: by virtm 
of sect!~n 34~£ • • ~. 1929. But b fore deci ding tih th r t hl pro~c
cuting tH. t orn cy 1 s cnti tled t o hi .., expen &es i n fo llo lng these 
c m e of venue orde s 1n p ,·cl imin.ory euminrtt.:. n , t: nru~ · s cer tuln 
,.,h, t 1 .... t he t rue "leaning of the t ~ t'll! ''iLl all cara~su t.lla t is used in 
secticn 11~16 . ~h ilc ttds sp~c1fic t erm ho~ n ot been eon trued by 
the court , ye t o. similar t err.: "ca s ~· ~ ao:> c o.ntaineo. in S t cti :m 
.!. l o l 8 •· · ... . 19:291 1 t h&e b e.·ctof Ol'C b --en t'E..:d tht: t SuCh t erm did not 
e mbrace p1·e l imin ry -- ·n ·•i..,n . Hi 1 v . ~~ !!lty , 195 M:> . 11 . · 
Hcwever~ the phra$cology of !ecti.on l lt l · ·,h r f 'renee t c th l r 
"ea~os" is modified b;. t h e s econd S C:! Ct! '"n ";he cafter , n eirely ~f·ction 
ll~~J v.h1ch ~rovi~e~ z 

• No jus tice ,_.,~ the pe· cc -::>r judG~! of :l court o r ' <:ord 
ltavin : jur isdiction shnll al ot my such c .. e ·r arp 
al l uded to in t he tv.o precer!in£ scet1on a 1.2 L t r1N' 
bt fot·c b in , un lcBs the p•·o se c" t ing ~ tt'>rn cy r.t l:! 11 l lc 
PI GS <?.n t . W 

The court i n constr~ing the t erm "cascz" , i n t ~e H l l a~e , ~u ·:o , 
s alt1 t h· t b~ ~ l t t.t r s c·cti.on conclusively sho• d th• t the- court h"ld 
in m;.:ud onl) c· • . vrhe!'e1n t he fact~ er~ t :- e tr! d end .a ftn 1 
j udt;ment ent c ..-1 . f' find n su -11 C'Ucl~ fyin"' _ t" tute v j th • t• renee 
t t 11e t rm "cZls· s" &.s used in st:'ctl on 11? 18 •• . ... . l9G9 . fbi~ 
~ ..: c \ ·on ;_,x·ovidos ~ 

"lll.!lll cr ·· e =', civt , ~nd c J·:t:m!n--1 , .1!:. ..-.;~-...a.~::..=.:::·..:.(~~ 
VP,'tll ~=> ~ , ... , nt :d , * * * 1 sha l l ... ece!vc al 
ex.!)Cnses . 11 

"e h :lVe b r e t ofo• C ~oint · t1 n~ t :h t C} r.nges .of V _nuc Ir y V gr nt d 
in el t he r oi sdc~e:"nor e-sc~ . 0" i n pr~ li!!'i.r.ar, l,e,.r-in\1.., brfo e 
jus tices ~f t he peace . 1 ~ 1- tb' '!' for· the op1n.lon of th i !i of fice 
tha t th~ pr.os( c ut1ng ~ ttornc-y , in o1t!HH p t'limin· rl' he~rin ... ~ , v:r 
in rn.lsco ... oano l' eazes, \'h en a cht.ngc of v -nuc 1$ t E>.J! .n 1'1· the · 
Ju!~tice having or1 •1ne. l jur!sd1 c t i to :::ome othet to n·h· p in tbo 
cot:n t y t hct the" pro.,r:•':ttting at.tcz·ncy 1!1 ent1tl d t his actual 
e cn~es incurrca i n follo· :!ng this c~ nee or venue . 

A" to your thi ""d incu:!.1·y , n caly i th r the pros c utling e:tt::nney 
i s entitled o rc1cbu~se~ent fo~ nctual ex~ense i ncurred in c t 
t ending the trl l of criu ' n c.l cuscs i n Ju!ltice C"'tH·ts in Ta rl us 
p rts of the county • \7e ar d:. igca to <m~ er this 1n uiry i n the: 
n egative . •e ftnd n :"' s t· t t: t o ry s.uthori ty . an1J n ;') r ul of' :;. ~ourt 
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decisi on t o tb~ oont rory. 

1 t ctm•1ot be: u rged t h· t the ex panses in~urrod ! n conduot.!..ng .nd 
att(.:LLd ing such tri tlls i n vnr·1~us j)arts of tr coun ty 1..; t"r du ty 
and expense pl aced U 'on the r1 osc.c;· t 1ng ~ttorney for ~h1cb no re
! mburseoent rovisi on i s made~ 1~~ , because t he prosec·tin~ ~t
torn y bas the- righ: c;nd "lnthoi1 ty t~ 'i.~..· · zuch c a ::os d1r ctly 1-' 
t he Ci.t•cui t c ourt a t t lK c .;:>l..n ty :;,eat ; ~action ff>)l •· · s. l~l9 . li>or 
you-r- i n!orc:.ti•_.n, I m cnclosil!J h ~ 1 th au o:.>lnion ·1 th rr t\. p.nco 
to tho duty of the c ..,unty t o fUrnish end p;-ovidc en off'ice ·.md the 
ex?cnses inclddntal tl ~~eto. 

At t o Y•.,'J r f ourth incn try 1 rl€ · e unabl(; to ··nsn.:r th t ut t"i-1~ t;i l'!1e , 
dUO t :-" thn f Ct th t ~.e do not b~V£> !'-. CCI '. of 1 1 t h ECt S es p S Sed 
b.; th L~gislatur e and s i :SO· d b',t . the Govet'll">r nd su~h lLh s ,. · 11 n o t 
be crr~et1vc until JuJy 24th, l sz; . If this ~ucstlon r H·ui re .. ::m 
~tlS'f.f:!r a!t_r tha t t ime - pl et:. s (; ::.dv1se. 

J.r:· ,.ov u: 

.l ""Y u ::.6.Ifx. rc~ 
At '-.;rney-GUlt.~ al 

Y'cnrs ver7 t ruly , 


