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STATE PURCHASING AGENT: The state purchasing agent need not con- .~ -
PO S : sider a bid proposal for public printing

which does not substantially conform to
the specificatlons-upon which bids were
solicited and received. ,

May_20,-1959

Hﬂnﬂvakla ﬂlﬂbﬁd hang
3 ite Purch  Agent

:fe ~etfaan mty, mwuri
Dear Mr. Long:

Rafaren@e is made to your ranuest for an official epinion,
which epinaan request reads as fnxlawaz

“Mhts office hm memtly sumtte& & regqueat
for bide for & certain publication., Complete
#ipecifications and also a copy of the,pr@vious
publication was submitted at that time,

opening the sealed hids it was noted that f:mr
firms hed submitted bide that met the specifi-
cations as submitted. One of the four firms

had submitted an alﬁernate bid that was conaiderably
lowsr, but they had changed the specifications
as to the sheet size by reducing the size of the
publingtzon from size L/@" X 11“ to 8-3/8“
10+7/8",

Y would like to hava<an opinion particularly

on Sectioh Number 34.200, which desls with specie
fications asnd the awarding of contracts. Pecause
as in the past thls office, in regerd to printing,
had made it & policy not to meke awards on an
slternate bid, when the bids were auhmitted.mset~
ing the speeificatiana‘

- We understand your queatien to be whether you should cons -
sider a proposal for gublic printing which varies from the speois
fications upon whieh bids were requested or whether a bid which
varies from the ﬁpecifieations shiould be rejected

From the information submitted with your opinion request,
it appesars that the specifications upon which bida were requestea
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call for "Pages and oover to be 8 1 1/e% x 11" trimmed size." One -
bidder sutmitted a bid conforming in all respects with the specifi=
gations; ineluding the iten above noted. This bidder also submit«
ted an alternate bid on the same propossl, which alternate bid
reads &s follows:

" ALIERNATE BID
-32 Monthly Issues, trim size 8 3/8 X. 10 7
-printed wed fe& offset on 1»34#& /8

pages. Cover printed sheet fed otrset.
All other specifications remain the

BTN , o v o s o o o i mw»n“cpa&mq$ "
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 Suffice it to say that this "alternate bid“ 18 substantially
lower in total price than any of the other bids submitted. Further,
all other bids conform to the specifications as written. Seaction
34,210, RSMo 1949, provides that f:m state purchasing agent shall
have the public printing of the state exuautad upon competitive
bids and reads as follows:

“The state purcha&ing agent shall have the
public printi £ the state executed upon
competitive bi s, and shall award the con-
tract to the lowest responsible bidder and
shall in all instance# reserve the right to
reject any and all bids; provided, that
printing jobs of less value than fifty dol-
lars may be purchased on the o market if

approved by the comptyoller., The purchasing
agent may combine ordesrs or sﬁbﬂivide in-
dividual jobe for the purpose of advertising
and contracting as shall be to the best ine
tereats of the state., The puwrchasing agent
shall exercise diligence in soliciting bids
from all printing firms in the state that
might reasonably be expected to be interested
in bidding on eny particiular item and shall
st all times endeavor to maximize competition
among potential bidders. Honds satisfactory
to the purchasing agent shall be given by the
parties to whom contracts are awarded, to
secuig the faithful performance of such con=
trac

Section 34.200, RSMo 1949, provides that the state purchasing
agent shall invite bids upon specifications which he has prepared
and that any contract which is awarded shall be upon such specifi-
cations, Baid section more fully provides as follows:

"The state purchasing agent shall prepare
specifications for all printing to be con-
tracted for and shall invite all bids and let
all contracts upon such specifications which
shall be a part of each contract and shall

-0
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‘not be changed or modified after the contract
18 awarded $n¢h specifications prepared
the purchasing agent shal) stabe clesrly
and diaﬁincﬁly 'he kind and gharacter of the
work to be done, the quality of paper desired,
the number of copies to be furnished,
Wherever pogaible shall have atbaehea a sample
rious issues of the publication or form.
cap o8 of such specifications shall be made
available to all bona fide applieants therefor,”

me public policy underlying statutory requirements that
all contracts be awarded only after competitive bidding is sue~
cintly steted in the case of (ase v. Inhabitants of Trenton, 74
A, 672, wherein the cowrt statad

"We must considar the public policy which
underlies the requirements of competitive
bidding. The purpose of the statute re<

quiring competitive bidding is that each
biddar, actual or possible, shall be put
upon the same footing. The municipal
authorities should not be permitted to
waive eny substantizl veriesnce between
the conditions under which bids sre in=
vited and the proposals submitted., If
- one bidder is relleved from conforming

to the conditiona which imposes some
duty upon him, or lays the ground for
holding him to a strict performance of
his contract, that bidder is not con=
tracting in falr competition with those
bidders who propose to be bound by all
the cenditians. % % wt

The autiea of public efficials with relation to letting
contracts upon competitive bide are set out in Coller v, City
of §t. Paul, 26 N.W.2d 835, l.c. 840, as follows:

"Statutory and city charter provisions re~
quiring competitive bidding in the letting of
public contracts require, as necessary corol-
laries, that the public officlals whose duty.
it 18 to let a contract should adopt definite
plans and specifications with respect to the
sibject matter of the contract; that the
plans and specifications be so framed as to
permit free and open biddinﬁaby all inter~
ested parties; that & bid shall constitute

a définite-offer‘for the contract which can
be accepted without further negotlations; and

~3¢-
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that the only function ef the publie authﬁrity
with respect to bide after they have been re-
celved shall be to determine who is the lowest
vesponsible bidder. (Citing cases) It neces~

- sarily follows also that a bid must conform
subatentislly to the advertised plens and
specifications, and that where there is a
substantial variance between the bid and the
plans and specifications it is the plain duty
of the publie authority to rejeet the bid."

The foraguins grincip_es of 1aw and statutory provisians con-
sldered, we are of the opinion that your office need not consider
a bid which deviates gram the speairiaations upon which bids were
solicited and that the "alternate bid" above referred to should
be rejected. Firpt, #n award based upon this proposal would not
be a contract based wpon the specifications as required by Sece
tion 34,200, supra. ‘Hgcond, a contract based upon this "alternate"
proposal would not be executed upon competitive bids as required
by Section 34.210, supra, There simply would be no basis for -
comparison of bids since no other bids have been called far or
received for "trim size 8 3/8 X 10 7/8" as set out in the "alternat
proposal. Who can say what the other proposals would have been 1f
submitted upon this specification or whether this “alternate bid"
would have been the lowest respensible bid if all bids had been .
submitted upen this specificatian?

Therefore, it is the opinlon of this office that the state
purchasing agent need not consider a bid proposal for public print-
ing which does not pubstantially conform to the specifications upon
which bids were sclicited and received, ,

The foregoing opinion, which I hereby approve, was pre-
pared by my assistant, Donal D. Gurfey

Very truly yours,

John M. Dalton
Attorney Genersl

DDG : hr: 1vd




