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FOOD AND DRUG: Imitation vanilla not label.ed "imitation" 

HEALTH: violates provisions of Pure Food and Drug Act. 

Fobrunry 17, 1049 

l r . nrren E. Lo~ton 
D:J.reotor , f'uroau o~ Pood 
and Drug Inspection -
J offornon City, Uicsouri 

Doo.r Sir: 

F· t ' ..... \") 
I L .~.. .J 

This is in r eply to your request of Fobruo.ry 15 , 1949, 
~hich reo.do ns follows: 

"On Jen.uo.ry 30, 1940 , I entered a store 
in Missouri end nado oovoral purob~soa . 
In the cource thereof, I aakod foro. 
bottle of vanilla . 'rho clerk proooodod 
to a sholf in the storo on h1ch \"'<"re 
dl splayed extract a o.nd flo.vorn . tTo 
pic~c~ up a bottlo of X X X Superior 
I'lnvor . Tho la;:,cl road subntantia.lly 
as f ollows: 

X X X 
SUPERIOR FLAVOR 

CO!rTAIN~ : 
VANILLIN 
COUMARIN 

VANILLA 
ALCCT10L GLYCOL SYRUP 

CARAL!EL COLOR 
A 'D WATER . . . . . . . . . . . . . 

UOTIC.:-: 
This excellent flavor 

is not o~forod for sale or (fno.ll print ) 
sold as nn 1M1t6t1on of 

any other product 
• • • • • • • • • • • • • 

tJf g . by 
X X X l.'ANUPACTDRn;G CO . 

I 
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" I o.okad the clerk if' that wo.s vanilla 
extract , and he said ' yes .' I took the 
bottle and looked at th~ label and told 
bi m that lt wo.s l abeled ' 8unerior Flavor• 
and I wo.s not sure it wa.s ~anilla . He 
stated that t his article had been sold 
by them for some t ine as vanilla extract . 

"Again , on f'ebruary 1 2 , 1 949 , I visited 
another store in ' ,i s oouri and f ound X X X 
Supe~ior Fl avor displ ayed on a shelf with 
a pure vani lla extract . ) n o. shelf above 
tho vanlllo. several imi tation f l avors were 
displayed . I picked up a bottle of X X X 
~lavor and asked the lady at the cashier ' s 
desk if t his article was vanilla extract . 
~ho oaid ' Yos , it was.' 

"llill you kindly furnish us \Vi th an opinion 
a.s to whether or not the lo.bolin::; · or "{ ". X 
Suporior Flavor, o.s sot out above , violates 
tho T"'ood · nnd l'rur; La.wo of the ~tate of 
••issouri . " 

~action 9866 , Vo . n. s. A., reads as follows : 

"A food shall be doened misbr anded-
"(a ) If its labelin~ is false or mis
leo.din~ i n any particular. 

' 
-!:· .. 

''lo" * 
" (c ) If it i s an imi tation of anothor 
food , unless i to label bears , in typo of 
uniform size ano prominence , the word 
' i Mitation,' and , i mnediately thereafter , 
tho name of the food imitat ed • 

.. .... 

' 

3ection 9866 , supra , is a unrt of the is oouri Pure Pood 
and Drug Act which is similar to the Federal Pure Food and Drug 
Act. 

In the case o~ Uni tod Jtnteo v . chider , 246 u. s. 519 , 
38 Sup . Ct . 364 , 62 L . Ed . 863 , tho court declared tho purpose 
of tho Pure Food and Dru3 ~ct as follows , l . c . (L . Fd . ) 865 : 
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"We have heretofore sai d : ' The purpos e 
of t ne act is to secure the puri t y of 
food and drugs and to inform purchasers 
of what they are buying . Ita provisions 
aro directed to that purpose and must be 
cons trued to effec t it.' · united !1tates 
v . hntikrumnia Chemical Co . 231 u.s . 654 , 
665 1 58 L . T::d . ~19 , 424 , 34 Sup . Ct . Hep . 
222 , Ann . Cas . 1 91 5A, 49 . ' The l e gisla
tion, as against misbranding , intended to 
make it possible that the consumer should 
know t hat an article purchased was wh~t 
it purported to be; t hat it nd ~ht be bought 
for what it really was , and not upon mis
representations as to character and quality. ' 
Unt ted ..Jtates v . Lexington Jf!ll ·~ ~eva t or 
Co . 232 U. s . 399, 409 1 58 L. ~d . 6581 
L . R. A. 1915B, 774 , 34 Sup . Ct . Rep . 337 . 

· And see United · St a tes v . Coca Cdl a Co . 241 
U. ~ . 265 , 277 , 60 L. F.d . 995 , 1001 , 36 
Sup . Ct . Rep . 573 , Ann. Cas . 19170 , 487 . 

"The stuff put into comme~ce by defendant 
was an ' imitation,' and , i f so labeled, 
purchasers would have had some notice . 
To call it 'compound essence of grape ' 
certainly did not s uggest a mero imita
t ion , but , on t he contrary, falsely i n 
dicated that it contained something 
derived from grapes . See Frank v. United 
States , 113 c. c. A. 1 88 , 192 Fed . 864 . 
The statute enjoins truth; t hi s label 
exhal es dece1 t ." 

In tho case o f' Do:y-~ergwall Co . v . State , 207 n.w. 959 , 
the Supreme Court of Wisconsin had under consideration a case 
wherein the defendant was char ged in an !~ormation wi th viola
tions of the Pure J?ood .L.J ll.WS of tho s t ato . Defendant was a 
manufacturer of a compound known as "Van cu co . " The state 
contended that the c ompound was colored in i mi tat ion of the 
genuine color o~ another substance , viz ., vanilla extract . We 
will set out at length the parts of the court ' s opinion in this 
case because of the similarity be tween the product t hen under 
consideration and the instant product , l . c . 961 1 962: 

.. 
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"Van cu co i r s ol d in ~ottlon coPtainod 
in cartons , which aro proporly labeled, 
as follows: 

nsnet c --ntents 1 - fluid o~o . V\1~ CU co . 
A compot nd co 1posed o~ artificial vanil 
lin and coumarin, su~ar , wator and al 
cohol . Colored wit~ car~el color . 
''anufac turod by Day- 'l,orgwall Co ., 
Mllwe.ukoe .' 

"Those 1o.bols , oo dioplayed , nrc neither 
deceptivo nor rnislondtn3 , for t hey con
tain a true statement of all t ho inGre
dients thnt are used ln t~o manuract ure 
o~ t ho compound . ~ithout tho addi t ion 
of caramel , tho product would assume the 
color of ater , and be transparent , and 
such product ·so manufactured and sold 
would not constitute a violat1on of the 
statutes in quostlon; and tho only ob
jectionable foature contained in the 
co~position, and co1plnlned of, cons~sts 
i n t he addi tion or cnramel in such quan
ti ties as will produce a col ori n \':hich 
is etthcr identical or sinilnr to t hat 
of vnnilla extract • 

.. 
-,~ ' \ lo 

" .;:- -::- i~ Bot h vanilln extract and van cu co 
are sold to consum~rs for tho s ole pur~oso · 
o~ addin" f l avor to food . Vanilla extract , 
as is well known , hns been used for ~any 
years in the preparati on of foods , a~d it 
srrvos t ho purpose o~ add·n a delicious 
flavor . Its princi pal ingredient is vanil • 
l in, and , althouzh the l atter is syntheti
cally prepared, it i s of equal quality and 
servos full y tho same ~urpose as tho true 
product derived from tho vanill3 bean. A 
~allon of vanilla in t he market costs about 
seven times as ~uch as a callon of van cu 
co , and it is sold at ret~il nt a much 
hi cher price . Van cu co , as one of its 
principal inuredients , contains vanilli n , 
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whlch is also the principal element tn 
vanill a extrac t . Therefore it cl 0arly 
appeArs that the product known no vnn cu 
co , colored as i t is to initnte vanilla 
extract , l ends itself r eadily to tho per 
petration of fraud i n the retail trade , 
and tho Pure r ood Law of the stat e was 
not only enacted and dosignod for the pro
tection of the pul)lic hoo.lth, but for the 
protection of the public from fraud . 

•c. 
'~• 'h" ·~· 

"In the instant case , as is indicated by 
tho label , the l rnltatton of the color of 
vanilla. is achieve d by the aadi tion of" 
ca~~ol colo~ to the compound , and lt thus 
bccomos clearly apparent that the ob1oct 
o(' the do,.end.nnt in using such color::.nr:r 
matter is not for the pm•poso o,. addi ng 
nn udditiona~ fl~vor or bouquet , but of 
producing a substance which ~nits a~~car
ance can readily be ta{on for vanil l a 
oxtract . The use o(' mero color!n ~ Matte- , 
even thourh the swne bo harmless , is equiva
lent to t he use of n harrnloso dye , nnd 
where a. dye is used to produce the color 
o " O.Pot~er substance , the court or jury 
is w.rranted i n findi~ that t he ir.tito.tion 
so roaultin~ was a conscious one , o.nd not 
a mere incident . Furthermore , tho use of 
nn ingredient \Thich produces merely nn 
imitation color 'is persuasive o~ n con
scious a ttonpt to i mitate , eopocially where , 
ns · ... oro , the ~efendant ha<l a. choice of i n
gredients . ·~ ~:- *" 

Also , ln that caoo , tho court , in its au~nry of the 
ovidonco adduced at the trial , br ought out t he act that tho 
a~onts of tho Food op~rt~ont on numerous occasions i n pur
ohaoinz vanilla extract were given Van cu co by the dealers . 

Pron a. consideration o,. the casas aoretotorc cited and 
tho prov!s1o~3 o~ our a.ct , 1e bolir-~o thnt the product in 
quostion is miabrnnded., in thA.t it is an init atlo'l'l of unother 
food r..nd t ho label does not boar the word "imit o.tion" and 
immodlatoly thereafter the nnme of tho food imitated, because 
it viol ates Subsection (c ) of Section 9866 , Mo . R. s . A. 
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The manu~ncturor nttampts to avoi d the effec t of 3ub
scct ion (c) o~ Soction 9866 , J o . R. s . A., by the addition 
of a notat ion in smnll print , as follows : "This excellent 
flavor is not of~erod for salo or sold as an imi tation of 
tmy other produc t . '' .e bolieve that it is cl t> o.rly evident 
that the product ls an imitation. ~uch n ntntenont on the· 
labol woulc1 noc:!l to violate ~~ubsoction (a) of t')ection 9866 , 
no . R • . .; .. A. 

The atatoment by tho .Jupremo Court of the lJni ted States 
in tho case of UniteC:. ..... tntos v . l1i noty- five r arrel s , 265 u. s . 
4~8, 44 Sup . Ct . f;29 , 68 .L .• Ed . 1094, is appropriate as ap 
plied to tho ~acts of t~i5 case . At l . c . 1 097 (L . r d .) t he 
court said: 

"Tho statute is ol ain and direct . It~ 
comprehonslve terms condemn .every state
mei.1t , desi~n, and device which may mis
lead or deceive . Deception may result 
from the use of statements not technicall y 
false , or which may be literally t r ue . 
The aim of the statute ic to prevent thnt 
rosultin~ from indirection and arnbi ~uity, 
as well ns from statements which are fals e . 
It is not difficult to choose state~ents , 
designo , and do~.ces whi ch wtll not deceive . 
Those m1ic~ are nmbi~uous · and li abl e to 
mislead should ~e r~ad favorably to the 
acco~plis~ont of the purpose o~ the act . 
Tho statuto applios to .food , nnd tho in-
1rod~onts and substances contained therein . 
It was enacted to enabl e purchasers to buy 
food for what it r.cally is . United . tatos 
v . C)c~dor , 246 cr . "" • 519 , 5~2 , 62 L . od . 
r63 , 865 , 30 Sup . Ct • . :ep . 369 ; ·;ni ted 
:JJ..:;o. teo v . Lo:dngton fUll '~ J.ovator Co . 
232 u. s . 59~ , 400 , 58 L . ed . 658 , 651 , 
L . R. . A. 1 915B, 774 , 34 Sup . Ct . 11ep . ·337 ; 
United States v . Antikamnin Chom~cnl Co . 
231 u. s. 654 , 665 , 58 L . ed . 419 , 4~4 , 
3~ Sup . Ct . ~ep . 222 , Ann . Cas . 1915A , 49 . " 

Conclusion. 

Therefore , it is the opinion of this dcpa!'t...,ent t hat the 
l abel , as set out in the opinion request , is misbranded within 
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'the meanin · o 1
' t ho Pure r ood and DruP" Act of the f> tate of 

f' issouri , in t h ll t i"t; is false and misleadin~ and io an i!!rl.ta
tion of anoth~r ~ood and t hP label docs net boar tho word 
"ini tation" and 1l"'!!!!edi a tel y t~~oreafte the na.,e of tho food 
i mitated . 

APPROVED: 

J . f' . TAYLOH 
Attorney neneral 

JRD:ml 

' 

Reopc ctfully submittod. 

JOHN R. aA.TY 
Assistant Attorney Genera~ 

\ 


