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PROBATE COURT 
PUBLIC ADMINISTRATOR: 

Court cannot oust t he administr ator ·who has 
taken charge of an estate under Sec . 299 (5) 
by appointment under the terms of proviso 
in Sec . 7 . 
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Hon . Paul s. Limerick 
Public Administrator 
St. Louis County 
Clayton , Missouri 
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Dear Sire 

This w:lll acknowledge receipt of your letter of Feb­
ruary 27, 1939 in which you preaent this question . Does the 
probat e court 1~ve authority under Section 7, R. s. Mo . 1929 
to appoint an administ rator (not a person entitled to the 
pr iority) when t ile estu"Ce i s one fa l ling within the subdivi-
sion five of Section 299 R s. Mo . 1929? ' 

I 
Section 7 R. s . Mo . \ 1929 provi dest 

"Let t ers of adm1ni ~ trat1on &hall be granteda 
Firat, to the husban 1 or w1teJ secondly, to 
t hose who are entitled t o distribution of the 
est a t e ( Seo. 306 R. s . 1929) , or one or more 
of them, as the court * * * * ~ shall believe 
will best manage and pr e serve the estate& 
Provided, however, 1.f the oourt * * * should 
believe no one of such persons entitled to 
administer is a competent and suitabl e person­
some other person than t hose above mentioned 
may be appointed. • 

The pertinent part of Section 299 R. s. Ko . 1929 is as 
follows I 

"It shal l be the· duty of the public a dministrator 
to t ake into his charge and cuatody t he e s tates 
of all deceased per ::;:ms * * * * * * in his c.ounty 
;Eo * fif t h , when any est ut e of any person who dies 
intestate ther ein , or _elsewhere, is l eft 1n the 
county l iable to be injured, wasted or l ost, when 
sai d intest~te does no t leave a known husband, 
wi do·w or he irs in this ~tate; "" "l- * •" 
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Literally t his section authorize s the public admini­
s tra tor to admi nister est ates of persons who die intestate 
in t he county~ or elsewhere, {leaving no known husband, widow 
or heirs i n thi s state) when t he estat e i s l eft in his county 
and is liabl e to be injured, wasted or lost. In other words 
befor e t he public administrator is to act {1) the person must 
die intestate , ( 2 ) leave no krrown hu sban~ widow or heirs in 
th~ s sta te, ( 3 ) the est a te must be left 1n his county and, 
( 4 ) l i able t o b e i n j ured , wasted or lost. 

I n Leeper v Taylor 111 Mo . l.o. ~22 it is stated' 

" Section 299, Revised St atutes 1889 (now 
299 R. s. 19~9 ), makes it the duty of the 
public administrator to take charge of th e 
eatates of deceased persons in t he cases 
speci:fied in the first seven subdivisions 
thereof. In those cases the public admini­
strator, in taking charge of estates, acts 
independent of any order of the probate 
court.• 

He, of course, must g i ve the n otice required by Section 302 R. 
s. Mo. 1929 . 

In r e Esta t e of Hill 102 Mo . App . l.c. 621, it is said 
of the public administrator under Section 299~ supras 

"No appointment by the probate court was 
r equired , il- -.1- wher e t he public administra tor, 
of h is own motion , has t aken charge of the 
e·state of a deceased under any of the speci­
fi cations now contained 1n the above section, 
and has given notice under section 295 (now 
~02) . • 

In re Estate of Brinekw1rth 266 MQ l.c. 477 the court 
announced this rule, as stated by eounael& 

"'The Public Administrator has authority to 
take char ge of an estate unde~ t he Mis souri 
Statut es, and he continues 1n charge unt~l 
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superseded by one havi ng a superior 
ri ;ht to administer. •" 

t ith t he l aw. a s above set out in mind• it is clear 
th& t i f t he public admin i &tr at or does ~at whiCh the statute 
make s it hi s duty to do, t here can be no dispute with the 
probate cour t about who is t o administer estates which ·fall 
under par t f i ve of section 299• because said administrat~r 
can ent er upon t he administration without any order from t he 
probate court . once he takes charge of an estate he continues 
in charge until superseded b~ one having a superior r1~ht to 
administer as se t out in section 7• supra. or removed for 
good cause Shown" unde~ Section 305 R. s. Mo. 1929. 

The e1"f ect of the proviso 1n S•ction 7 is to give the 
probate court authority to r ·e.f'uae letters to those persona 
named i n sai d section having prior rights to adminis ter, when 
he deems them unsuitable or incompetent. This right of the 
court is dependent upon there being such a person 1n the state 
who is unfit. \then there is such a person in the s tate, even 
though unfit• the publi.c administrator bas no statutory right 
to administer under section 299 part s. By the same line of 
reason when there i s not a person having super ior right to 
letters of administration under section 7. 1n the state, then 
there is ro one for the court t o .find un.uitable so that the 
proviso can oper at e t o give the court authority to appoint 
another person . In such cases the public administrator should 
on h i s own motion take charge • 

CONCLUSl ON 

Ther efor e it i s our opinion th&t the probate court cannot 
di ve st the public adl!lini stra t or of h1s ri,..ht to administer an 
e stat e whi cr. fall s under section 299 ( 5 ) R. s. 1929, after he 
t ake s CPArge of said eatat e 7 excep t when a person with superior 
righ t to adminis ter appear s or by removal for good cause under 
section 305 R. s . llo. 1929. 

APFROVEDI 

J • W. BUPi"fkG TOlf 
(Acting) Attorney General 
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RespectfUlly submitte~ 

LAWRENCE L. BRADLEY 
Assi stant Attorney General 


