
1\l)MINISTRATIVE REVIEW : In cases which are not 11 Contested 

cases 11 under Administrafive Review 

Act, hearings should be granted in 

some instances. 

FILED 

5;(; April 17, 1957 

Honorable C. Lawrence Leggett 
Superintendent 
Division ot Insurance 
Jefteraon Building 
Jetteraon City, Missouri 

Dear Mr . Leggett' 

Under date or March 6, 1957, you submitted t o this offi ce 
a request for an official opinion, your request being aa follows: 

"Re' Barker an4 Jacoba claim for tees 
in restitution litigation. 

"On December 12, 1956,. there was filed 
with me as Superintendent or Insurance 
an application ot John T • Barker and 
Ployd B. Jacoba tor allowance and pay
ment or attorney's feea and expenaea 
for representation or the Superintendent 
ot the ~iviaion or Insurance of the State 
ot Miaaour1. A copy or aaid application 
waa at the same time forwarded to your 
office to the attention ot Mr. Harry Kay. 

"The application recites that it ia filed 
•to comply with the Judgments, opinions, 
and mandates ot the Supreme Court ot 
Missouri' and 'to aver and bring to the 
official cognizance ot said SUperintendent 
the Judgmenta and opinions or the Supreme 
Court ot Miaaour1 in' the two cases de
cided Hovember 12, 1956 by the Supreme 
Court docket numbers 44,254 and 44,255. 

"I hereby respectfully request your offi
cial opinion aa to my Jurisdiction in this 
matter to try and determine the application 
now pending before me. " 



Honorable C. Lawrence Leggett 

The application of Mes•rs. Barker and Jacoba, referred to in 
your request., is very leJl6tb¥, and henoe we will not set 1t out 
1n haec verba here. The aubatance or the application is that 1n 
June, 1930, with the approval or the Governor and the Attomey 
General ot Missouri, the Superintendent of the Insurance Department 
employed applicants to inatitute proeeedinga aga1nat a large number 
ot atock tire insurance companies tor restitution ot excessive 
premiums collected and held by said companies in violation of law
ful rates; that the terms or the written contract ot employment 
were that it applicants and their aaaoo1atea were aucoesatul in 
recapturing all or any part of the und1atr1buted reaidu• ot the 
excessive premium collections they, the appl1oanta, were to be 
paid from the recaptured tunds tor their services and a reaaonable 
contingent tee out or auch recapture4 tun4a; that as a reault of 
the ertorts ot applicant• in pursuance ot aaid contract a tund of 
approximately $2,751,000.00 waa r•covered tor the benefit ot the 
policyholders who had paid excessive insurance premiums· that the 
residue of the ~unt recovered by applicants., to wit, ,2,160,871 .32., 
was paid to tn• State Treaaurer in purported compliance with 
Section 379.395., RSMo 1949, which eaid amount., tree and clear of 
all cla~a ot policyholders, now remains in the hands ot the State 
Treasurer1 and that the reasonable value ot the services o£ appli
cants is '275,000 . 00 . 

The applicants pray that you, aa Superintendent of tne 
Division of Insurance~ 

(a) Aco•pt Jur1$d1ct1on or and recognize their claims and 
preceding applications merged th~rein; 

(b) Proceed under the Insuranc• Ccxle and Chapter 536., RSMo 
1949, on notice to hear and determine their application and pre
cedin& applications praying tor an allowance ot the claims aet 
torth herein and to h•ar evidence thereon, 

(c) To allo• and approve the claims ot applicants aa ex
penses ot the Insurance Depart~ent in a tull and ade~uate amount 
as mar be just~fied by the 4vidence; 

(4) D$term1ne whether the claims or applicants should be 
allowed aa expenses of "proceedings" againat insurance companies 
involved in the restitution proceedings and aaaesaed against them 
rateably, or whether same are usual expenses ot the Divia1on or 
Insurance payable out or amounts appropr1ate4 by law from the 
Insurance »iv1a1on Pund; 
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Honorable C. Lawrence Leggett 

(e) Make an order providing tor payment of the suma law
tully allowed applicants, with interest thereon, and that you 
make auch turther ordera ae may be lawful and Just 1n the prem1aea. 

The quea,1on to be determined 18 what you ahall do with 
respect to ha.n<Sltng and diapoaing ot the elaima or ,._sara. Barton 
and Jacoba. 

Begi~ng with the aaae or State ex rel. v. Hall, 330 Mo. 
1107, 52 SV~u .174, it has been uniformly held that the Superin
tendent of tne Division ot Insurance 1a the a4m1n1atrat1ve officer 
ot the atate in charge of that ott1ce and eourta are withOut 
authority to interfere with hia actions aa auch ottioer. state 
ex rel • v. )1nW14die, 343 Mo. 592, 122 S~ 912; Jacobs et al. 
v. Le8iett, 295 8W2d 825 (Mo.)J Barker et al. v. Leggett, a95 
SW2d 836 (Mo,). In the laat oaaea Ju•t cite~, the Supreme Court 
again quoted with approval the following from the case of State 
ex rel. v. Hall, aupra, at 52 SW24 l.c. l 77c 

" • • * The original Code an4 amendments 
thereto indicate an intention to regulate 
tne bus1neaa from beginning to end~ thereby 
protecting 1nd1v14ual and public 1nte~ate. 
The enactment ot th1a cOJQprehenai ve Oode 
made the state a real party 1n interest. 
The auper~t~t o£ 1naurance 18 the ad
m1n1atrat1ve officer 1n charge ot that 
interest, an<l couJ'ts are without authority 
to interfere with his administration or the 
Code.n 

In view of the above•establ1ahed principle, the courts have 
repeatedly refua.a to allow applicants a tee or to direct the 
Superintendent of In.-urance to allow them a tee. Weatherby et 
al. v. Jackson, 358 Mo. 542, 215 SW2d 742; Jacoba et al, v. 
Leggett, aupra; Barker et al. v. Leggett, supra. 

Howeve~f. by Seot1on 22 ot Article V ot the Constitution ot 
Missouri, 1~5, it 1a prov1d~s 

"All t1nal decisions, findings, rules and 
ordera of any a4m1n1strative officer or body 
ex1at1ng under the Constitution or by law, 
whioh are Judioial or quasi-Judicial and 
arreot private r1ghte, &ball be subJect to 
direct review by tbe courts as provided by 
law; and such review ahall include the 
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Honorable C. Lawrence Leggett 

determination whether the aame are authorized 
by law1 and in cases in which a hearing ia 
required by law1 whether th& sam& are sup
ported by competent and substantial evidence 
upon the whole record." 

As pointed out above, you are an administrative officer ot 
the state. Therefore, if the disposition of the claim of appli
cants involves a quasi-Judicial decision or finding, then such 
decision or finding would be subJect to dire~t review by the 
courts in the manner provided by law. So tar aa we can t1nd1 the 
courts of Jliaaouri have not specifically defined the words "quasi
judicial." They have held certain acta to be quaai-Judicial 
w1 thout specifically defining the words. Por instance, the Supreme 
Court, in State ex rel. v. 'fhompaon, 85 SV2d 594 (Mo.), was con
aidering certain acta of the State Auditor, and 1n d1acuaa1ng the 
caae the court said, l.c. 599: 

• • • • There is no need to repeat here what 
waa there aaid and it 1a suttioient to say 
aa we view the matter now before ua 1 the 
tunction tpt •uty to determine an4 designate 
the tun4 .,.. Which he was to draw theae 
warrant a. and upon which he cUd draw them1 

were quasi judicial and were1 respectively, 
veated in and rested upon the atate auditor 
alone. • • •" 

Other courta have defined the words "quaa1-judicial" specifi
cally. l'or instance.. 1n Adamson v. Minnehaha County 1 293 NW 542 
(S.Dak.)~ the court said, l.c. 543s 

"In Hoyt v. HUghes County, 32 S.D. 117. 
142 N.W. 471 1 this court aaids 'The term 
"quasi judicial" ia uaed to describe acts, 
not ot judicial tribunal• usually, but acta 
or public boarda and municipal officials. 
preaumed to be the product or reault or 
investigation, oonaideration, and human 
judgment. based upon evidentiary facta or 
some sort, in a matter within the discre
tionary power ot such board or otticer.' 
The power committed to the Board ot Com
missioners by SDC 12.1oo6 requires the 
exercise ot discretion and judgment in the 
light or facta revealed by investigation, 
and ia quaai-Jud1c1al. • • •" 
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Honorable c. Lawrence Leggett 

L1kewise , in Sta t e v. Board o f County Co~' rs or Creek Count y, 
10'"( P~d 542 (Okl a.), t he oourt 3ci1d , 1 . c . 511.9' 

" * * * The d1at1nct1 on between the exercise 
or judioia l and quasi Judtcla1 power t a wel l 
ata te4 in Board of County c~• re v. Cypert, 
65 Okl . 168, 166 P. 1951 198, ne follows : 
'There is a d1at 1nct1on bet~eeu ae t e tha t 

a.re quasi judi c i al and t t oee tha t are purely 
judicial. A quaa1 judi~ial power i s one 
imposed upon an ofticer or a board 1nvolv1ng 
the exercise ot discretion, Judicial 1n ita 
nature, in connection with and as 1n~1dental 
t o the administration ot matt$r~ a ssigned or 
i ntrusted t c eueh otttcer or board. * • *" 

Since t he disposal ot the appl1c1t 1on now pending betore you 
necessarily involves consideration ot evidentiary taots and a 
determination a B to how the ol9.ima should be pa id it they are 
allowed, it see.s t o us t hat you Will necessarily act quaai
Judieially in making a deelsion and determination ot What ahould 
be done with the applica t i on. Thererore , your decision and de
termination will be subJect to direct review by the courta as 
provided by law. In tact, the Supreae Court ot Missouri. 1n the 
late ease ot Barker et al. v . Leggett, supra , said a t 295 SW2d 
l.c. 840 : 

"We believe it is the intent ot the 1ll3urance 
code to ve3t the 3uperintendent with primary 
jurisdiction to approve the uaual expenses 
and to assess the expenses ot proceedings 
againat ooJilpanies • We believe thia right ot 
pr irnar, decisi on by the superintendent is 
exelua1ve7 subJect only to review by the 
courts in the manner provided 1n the in
surance code or aa otherwise providod by 
Chapter 536, RSMo 1949, V.A.M .S. , and more 
particularly § 536 .100 dealing with Judicial 
review ot a4wl1niatrative dec1a1ona." 

We now look to What provisions have been made by the Legis
lature to review such a decision as the one you are now called 
upon to make. 

In an ettort to implement the provisions ot Section 22 ot 
Article V of the Constitution, above quoted, the Le&1alature, 1n 
1945, paeaed an act to provide tor the Judicial Peview ot deoiaiona, 
rulea and regulations or administrative ottioera or bodies exiating 
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Honorable C. Lawrence Leggett 

under the Constitution or by law, and to provide tor handling or 
contested cases (Laws ot 1945, p. 1504, now incorporated i n Chapter 
536) . The act provided methoda tor reviewing rules and regula
tiona of various atate agencies and also provided tor Judicial 
review or a contested caae. The act defined a contested caae aa 
follows: 

"•contested caae' meana a proceeding before 
an agency in which legal rights, duties or 
privileges or apecitic parties are required 
by statute to be determined arter hearing." 

Said act (§536.100, flSMo 1949) provides t or a judicial review 
or a final decision 1n a contested caae, in the following language: 

"AnY person Who haa exhausted all adminis
trative remedies provided by law and who ia 
aggrieved by a final decision 1n a contested 
caae, whether such decision 1a affirmative 
or negative in torm, shall be entitled to 
judicial review thereof, as provided 1n sec
tion 536 .100 to 536 .140, unleas aome other 
prov1aion tor Judicial review 1a provided 
by statute; • • ... 

It will be aeen, therefore, that Section 536.100 and the other 
provisions or the act or 1945 only reter to a review or decisions 
in a contested case and tor rulea ot various agencies. We do not 
tind any statute which requires you to hold a hearing before de
ciding the application now pending before you, and therefore we do 
not think that the proviaiona of Section 536.100 would apply t o a 
review ot any decision Which you may make on the applications. 

The Legislature, evidently realising that it had not made 
provisions tor judicial review ot decisio~a ot administrative 
otticers and agenciea in caaea other than thoae which it defined 
aa contested caaea, in 1953 enacted another act (Laws ot 1953, 
p. 678). Said act, now numbered Section 536 .105 ot the statutes, 
reads as tollowa' 

"1. When any administrative officer or body 
existing under the constitution or by statute 
or by municipal charter or ordinance shall 
have rendered a decision which ia not subject 
to administrative review, determining the 
legal righta, duties or privileges of any 
peraon, including the denial or revocation 
ot a license, and there ia no other provision 
tor Judicial inquiry into or review of such 
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Honorable C • Lawrence Leggett 

deoiaion, auch decision may be reviewed by 
suit tor inJunction, certiorari. aandamua, 
prohibition or other appropriate action, 
and in any auch review proceeding the court 
may determine the taots relevant to the 
queation whether such person at the tt.e ot 
auch decision waa subJect to such legal duty, 
or had such right, or was entitled to such 
privilege, and may hear auch evidence on aucb 
question aa aay be properly addu4ed, and the 
court aay determine whether auoh decision, 
in view ot the tacta aa they appear to the 
court, ia unconstitutional, unlawtul, un
reasonable, arbitrary, or oapricioua or in
volves an abuae ot discretion; and the court 
shall render Judgment accordingly, and a&J' 
order the administrative ottioer or body to 
take such rurther action a a it may be proper 
to requ1r&J but the court shall not substitute 
ita discretion tor discretion legally vested 
in auch adainistrative otticer or body, and 
in caaea where the granting or w1thboldins ot 
a privilege ia co-.!tted by law to tne aole 
discretion ot auch adainiatrative ottioer or 
body, auch discretion lawtully axerciaed shall 
not be diaturbed. 

"2. Nothins 1n this aect1on ahall apply to 
contested caaea reviewable pursuant to sec
tiona 536.100 to 536.140. 

"3. Nothing 1n this section shall be con-
strued to impair any power to take a\Dl1aary 
action lawtully vested in any euoh adminis
trative otticer or body, or to limit the 
Jurisdiction ot any court or the acope ot any 
remedy available 1n the abaence ot this section." 

It will be noted that the later acta apecitically provide 
that it shall not apply to contested caaea, that is, caaea in which 
a statute requ1res that a hearing be ba4 betore a d6c1aion can be 
Jll&de . It senaa apparent, therefore, that the deci81on Which you 
Bake on the application ot the applicants pen4tng betore you will 
be subJect to review by the courts under the provision• ot Section 
536.105, aupra, and not under the proviaione ot Section 536 .100, 
supra. · 

We are not unmindtul ot the language ot the SupreM Court in 
the recent caae ot Barker et al • v. Leaett, quoted above, wherein 
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... . ... .. 
Honorable C. Lawrence Leggett 

the court aaid that a decision by the Superintendent on the claima 
or applicants would be subJect to "review by the oourta in the 
manner provided in the inaurance code or aa otherwiae provided by 
Chapter 536, RSMo 1949, V .A~M . S . , and aore particularl)' §536.100 
dealinS with Judicial review or adainistrat1ve deoiaiona . " What 
the court waa deciding in that oaae waa that, ainoe there were 
prov1a1ona tor Judicial review of any determination the Superin
tendent Jlight make as to the claiu or applicants, the applicants 
were not deprived ot their rights without d~e proceea ot law, as 
they were contending. In d1apoaing or that contention, the court, 
later in the opinion, said (295 SW2d l.c. 840)s 

"The pla1ntirta further contend that denial 
to thea ot relief in thia action ia 1n vio· 
lation ot their rights under tbe Pourteenth 
Ame~nt to the Conatitut1on ot the United 
Statea and Art~ole I, SectionalO, 13 and 14, 
Constitution ot M1aaour1 1945, V.A.M.S., in 
that the obligation ot plaintirta' contract 
would be tapaired and they would be denied 
due proceaa ot law and equal protection or 
the law by destro7ing and deDJing to thea 
any Judicial or other reMCly to entoroe their 
contract. They alao ooaplain that the eacheat 
law paaaed 1n 1941 unlawtullJ operates as an 
ex poat tacto tor eacheat ot the tund without 
any prov~aion tor payment ot pla1ntitta' aer
vicea. 

"Ae we have pointed out, administrative 
remedies are provided with right ot Judicial 
review. We nave considered theae oonatitu
tional queationa and find th .. to be without 
•rit. • • *" 

Theretore. the question ruled waa that the appellanta, appli
cants here, could ob,ain a direct judicial review ot any deoiaion 
or determination which the SUperintendent ot Inaurance lli&bt aake 
on their claima and it waa not a.oeaaary to a deciaion ot that 
caae to point out under which particular section or the atatutea 
their review could be obtained. The only thin& neceaaary ·to de
cide waa whether there were proviaiona tor ada1n1atrat1ve pro
\:edurea whiah were aubJeot to Judicial review - not what the 
mechanics ot the procedures were. The statement in the opinion 
to the ef'tect that the dec1a1on by the Superintendent on clailu 
ot applicants herein wae aubJeot to the provisions ot Section 
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Honorable C • Lawrence Leggett 

536 .100 was obiter dictum and clearly an oversight. This is under
standable because the court waa not considering the mechanics of 
the review provisions, but waa only considering the question of 
whether there W.re i n tact administrative revi ew provi sions. The 
court said that the decision or the Superintendent would be subject 
to review in the manne~ provided in the Inaurance Code, although 
there is no provision 1n the Inaurance Code tor auch a review. 
This indicates that the ~ourt was merely deciding that there were 
provisions tor administrative review and waa not undertaking to 
pick out the particular sections or the statutes which provided 
tor such review. 

Therefore, we conclude that, under the proviaiona of Section 
374.220, RSMo 1949, you do have Jurisdiction to consider and 
determine the application now before you. As we have pointed out 
above, there is no atatutory requirement that a hearing tor such 
purpose be held. We think it obvious that the Superintendent is 
not required to hold a hearin& on every cla1JI or question that 
may be preaented to him tor determination. However, the circum
stances ot the preaent application may be such that denial ot a 
hearing would be considered by a reviewing court to be an arbi 
trary and unreasonable act. Determination or the procedure is, 
we feel, primarily a matter within your discretion. 

CONCWSION 

It is, therefore, the opinion ot this ott1ce that you, aa 
Superintendent of the Department of Inaurance, do have Jurisdic
tion to consider and pass upon the application or Messrs. Barker 
and Jacobs now pending before you. 

The foregoing opinion, which I hereby approve, waa prepared 
by llf3 Assistant, Harry H. Kay. 

Yours very truly, 

JOHN M. »AL'l'ON 
Attorney General 


