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.RAILROADS : 
BATES FOR SPECIAL 
ROAD DISTRICTS : 

Railroads may~make special rates tor haul
ing road materials tor special road districts. 

October 19 , 1938 
\ 

Bonorable .Charles F. Lamkin, Jr. 
Prosecuting ~.ttorney 
Chariton County 
Keytesville , t issouri 

Dear Sir: 

Thia is in reply to your request for an opinion 
tram thi s department based upon the following statement: 

"Certain townships in this county are 
about to engage i n a system of gravel 
roads by contract , under a P • . l • .n. . 
grant . The usual practice is to ad-
vertise for sealed bids, which are 
opened at a specified time, and the con
tract awarded to the l ow.st bidder. The 
material t o be used on t he several projects 
will be crushed l imestone or gra-yel . In 
connection \~th the materia l used, it haa 
been the practice ot at least one con
tractor in t his vicinity to be able to 
underbid his competitors by obtaining a 
private rate agreement tor hauling road 
building material trom the Wabash railroad. 
The details or this agreement are unlalown 
to the other contr actors and they are not 
advised as to v.hether or not t hey can obtain 
t he same preferential t reatment . J. S a result, 
the contractor concerned has an unfair 
advantage . Atter obt aining the contract, 
it is his practice to have the road building 
material such aa graTel, consigned by the 
railroad to the township board. This is 
evidently done with the idea in mind that it 
will bring the transaction within Paragraph 
3 ot Section 5155, R. s . Mo . ' 29 , which reada 
as to1lows: ' Nothing in this chapter shall 
preTent the carriage , storage , or handling 
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of properties , or road building watari a l• 
a t reduced rates for the Uni ted State&, 
for the munici pal government , or speo1al 
roa~ district . ' It is my opinion that 
such a t ransaction is merely a subterfuge 
to evade tho statutes , re~ulring the posting 
of rat es by railroads and their uniform 
applica tion to all shippers . The shipments 
contempl ated will be entirely intrast ate . 
Since the stat utes provide va rious penalties , 
some of them penal in nature for rai~roads 
engaging in practices of this sort, I fee l 
it proper to ask for an opinion upon the 
f ol lowing questions : 

"a. In your opinion, where road work is 
to be let by contract , the contractor t o 
assume the responsibility of grading , pro
curing mat eri a l , transporti ng it , and pl ac
ing it on the road , the municipality having 
no concern in the methods used , may the l aw 
concerning the postins of rates and their 
uni . or.m application be evade d by such a 
contractor by consigning r oad building 
mat eri a l to a t ownship , enabling the rail
road to claim the protection of ~he paragraph 
of t he s tatutes set out~ 

"b. Even if i t should be announced in advanoe 
that a certain reduced r ate would be &Tail-
able upon·a certa i n r a ilroad to all coutractora , 
and that all contractors would be allowed to 
con s i gn road building materials to the munici
pality, so as to come under the protection ot 
t he paragraph stated , but the contract document• 
made no reference t o any such pre-arrangement 
an~ the entire respons i bility under the pro
posed cont ract for obtaini ng and spreading and 
pay1nc for the materi a l used , rested upon the 
contractor , would s uch a consignment a t the 
reduced rate for the successful contractor be 
l awt'ul?" 
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Your request refers to intrast a t e sh i pment s or r oad 
mat erials for special roa d district s . It al so "appears t hat 
probabl y one contract or is abl e t o under bid other contractors 
on r oa d bui l ding jobs f or your speci al r oad di s t rict because 
he get s a special freight r at e from the r a ilroad for t his 
particular work . 

Par agraph 3 of Sect i on 5155 , R. s . ~·o . 1929 , contains 
t he fo l l owing provi sion : 

"Nothi ng i n this chapt er shall. prevent 
the carriage , storage , or handling of 
proper t i es or road building material s 
free or at reduced r ates for t he United 
States , state , muni ci pal government or 
speci a l road district . " 

It is . by virtue of t h i s provision of the statute that 
the carrier i s aut horized to make a special f r eight rat e tor 
road bui l di ng mat erial s f or special road district s . 

Whil e thi s c l au se does not provi de that t he contr act 
for such r oad mat eria l s mu st be made wi th t he spe ci a l road 
dist rict , yet if the materials are f urnished under a contract 
!2£ t he special r oad district , and i f such di s t r ict r ecei ves 

_ t he benefit of the r educe d rat es author i zed by sai d clause, 
t hen t he purposes of the law have been a c complished. However, 
i f any other person than the speci al road dist rict benefi ts 
i n any degree on a ccount of such reduced frei ght rate, then 
such r eduction i s unauthor ized and the carrier i s subject ed 
t o the provis ions of Section 5155, R. ~ . 1 o . 1929. whi ch ar e 
i n part a s fol l ows : 

"No common carrier subject to the provis ions 
of this chapter shal l a fter the t a king effect 
of this chapter engage or par tici pate i n t he 
transportation of passengers or property , 
between points withi n t his state , until its 
schedules of r a t es , far es and char ge s shall 
have been fi l ed and publi shed in accordana.e 
with t he provis i ons of this chapter. Any 
r a i l road corporation, or common carrier, 
which shall undertake t o per f orm any service 
or f'urnlsh any product or commodity unlesa 
or until the rates , tolls, f ares, char gea, 
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cl assi fications anQ rules and ·r egula-
t i ons relatin~ thereto , ~pplicablo t o such 
service , product or commodity, .have been 
f iled •li t h t he commission and published in 
accordance vdth tho provisions of this 
article , shal l forfeit t o the state not 
l ess than one hundred dollar s nor more than 
f ive hundre d dollars . No common carrier 
s hGll char ge , demand , col l ect or r e ce ive 
a greater or less or di fferent com!Jensation 
for transportl!tion or pa.:..:3enger s or. property, 
or for any service i n connection therewith, 
then th~ r a t es , fares auu charges applicable 
t o such t ransportation as s pecif ied i n its 
schedules f iled and i n effect at the t ime ; 
nor shall any such carrier r efund or r emit 
i n any manner or by any device any portion 
of the r ate s , fares , or char ges so speci f ied, 
nor extend to any shi pper or person any 
privileges or facilities in the transportation 
of passenger s or property except s ueh as a re 
regularly and uniforml y extended t o all per
sons and cor por ations under like circumstances. 

'' 3 . * >:< * Provi ded, further , tha t nothing 
in thi s chapter shall prevent t he carriage , 
storuge , or handling of properties or r oad 
buildi ng mat eri a ls free or at reduced r at e s 
for t he United ~tate s , state , munici pa l 
government or special roed di stricts. • * *·" 

The provi sions of thi s section cannot be evaded by 
t he carrier cons i gni ng the r oad mat erials to a special road 
district tor the contractor who i s const ructing t he road. 
SUch consi gnment s are not prohibited , but the special road 
district must receive the f ull benefit of the reduced r ates 
betore t he carrier is authorized to make such a rate, and we 
think under t he statute the burden is on the carrier to be 
certain t hat t he speci a l r oad di s trict is r eceiving the tull 
benefit ot such r educed r ate before it is authorized to make 
t he rate. 
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CONCUJSION 

luusv.rering subsection (a) of your request, we are 
of the opinion that t he law concerning posting of ratea 
and their unif orm application t o all persona may not be 
evaded by a cont ractor who has road buildi ng materials con
signed to the special road district, because under sai d clause 
ot Section 5155, supra, the carrier, when maki ng a special 
rate tor the district, is required to see that such distrio• 
receiTee the full benefit ot t he reduced rate. These r atee 
may not be made tor the contr actor in any sense. The rail
road is not relieved trom t he provisions ot Section 5155, 
supra, if it makes a special r ate to a district, not knowin8 
the district is get t i ng the ~1 benefit ot the rat e , and 
in which the district does not receiTe all the benefits of suoh 
r eduoed r at e . 

Answering subsection (b) of your request , we are of 
t he opinion t hat a consignment of road material tor a special 
road district at a reduced rate to a contr actor tor the 
buildi ng of a road for t he district would be lawfUl , proTld
i ng the special road district reoeiTee the tull benefit ot 
the r eduction in t he rat es ; otherwise it would be discriminatory 
and contrary t o the provisions ot Section 5155, supra, and Wl
authorized. 

RespeotfU1ly submitted 

TYR& '!1 . BURTON 
Assist ant Attorney General 

APPROVED I 

l . E. TAYLOR 
(.ct1ng) Attorney General 
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