
_, SCHQOLS: iwo directors cannot fUnction 1eca117 w1~~~ 
· ·· proper notice to the third direoiloP. h.),.. • .._ 

is the proper remedy to prevent two ••llb•r• n-om 
acting illegall7• 

1 •• ay 17 , 1938 

- -----, 
F\ L ED I 

Honorable Charle s _t.· .. Lamki n, ... r ., 
~rosecuting At t orney 5LJ 
Chariton County 
Keytesville , ~1i ssouri 

Dear Sir: 

This Department i s i n r eceip t of your letter 
of t..Lay 12th, wher ein you make the following i nquiry: 

" ~~o of the directors of a common 
school di strict i n this county hold 
meetincs wit hou t notifying the third 
director of the . t~e, pl ace or 
purpose of such mee t ings. At such 
meetings vmrrant s are i ssued to pay 
t he various deb'ts of the dist rict. 
I will appreciate an opi nion fr om 
you touching the que s tion whether 
such bei1a vi or on t he ptrt of the · 
t wo -directors i s such a ne gl e ct of 
duty a s will j ustify an attempt to 
r emove them f rom of~ice, and if so , 
what the corr ect pr ocedure would be 
f or such a move . " 

~ction 9289 , R • ..> • .1.10 . 1929 , provides for the 
organization of the school board. said section reads as 
f ollows: 

" 'lhe directors shal l meet within 
f our days aft er the annual me e ting, 
at some place withi n the dist rict, 
and organize by e l e cting one of 
t heir number pr e s ident; and t he board 
shall, on or before t he f i f t eenth 
da y of July, select a c l erk, who shall 
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enter npon hi s duties on t he .fi fteenth 
day o.f July, but no ccimpensation shall · 
be allowed such cl erk until all reports 
required by law and by the board have 
been duly made and .file d . .n majority 
of t he boar d shall cons titut e a quorum 
.for t he transaction o.f business: r ro
vided, each member shall have due 
notice o.f the time, pl a ce and purpose 
of such meet ing; and in ca se o.f the 
absence of the clerk, one o.f the 
directors may act temporarily in his 
pla ce. The cl erk shall keep a correct 
r e cord of the proceedings o.f a l l the 
meetings o.f the board. No member of 
the board shall r e ceive any compen
sa tion .for per.for ming the duties of a 
director . " 

In the decision o.f School District v. Smalley, 58 
11o. App . 658 , it was hel d to the effect that i f two directors 
meet and wi thout keeping a·record o.f their proceedings and 
without notice to the t~rd member, issue warr ants , the 
warrants will be illegal, but i f paid no act~on can be 
maintained a gainst the directors who i ssued them_ provided 
they were i ssued for a valid indebtedness of the district . 

Section 928~, quoted supra, contains a provision 
r elative to notice to th e individual members . The effect 
o.f failure to follow the statut e, and a decision whiCh in
dicates that t he terms of such a statute are mandatory , i s 
contained i n t he case of J ohnson v . Dye , 142 Mo. App., 1 . c . 
427 , as f ollows: 

" I .f t he s ta tute i s mandatory, then 
in as much as the president did not 
call this mee ting and r e!Uaed to 
attend i t , it was irregular, and 
the ~la~ti.ff would not be entitled 
to -rnover, a: s a teacher cannot be 
l egally employed exeept at a regular 
or special board meeting . {Pugh 
v . vehool District , 114 Mo . 4pp. 688, 
91 s. w. 471 . ) 
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"The sta tute authorizes a majority 
. of the board to hire a teacher. This 
means that a majority acting at a 
l egal meeting, and does not mean that 
directors acting separately, ·although 
a majority of the board, can make a 
binding contract. (Kane & Co. v. School 
Di strict, 48 ~. App. 408; Johnson v • 
.:.)chool District, 67 .t.to . 321 . ) 

" I t i s t he general rul e that where the 
charter, s tatute, or by-law of a 
corporation, provides a method b; 
Which the notice shall be given of a 
special meeting, its provisions must 
be obeyed. " 

'J.'he generul rule on failure to give proper notice 
i s contained 1n 56 Cor pus Juris, 357, r ar. 210, a s follows: 

"as a general rule, which, in some 
jurisdictions, has been enacted 
into an express statutory require
ment, a proper ca l1 f or a notice of 
a meeting of a board of education, 
or of directors, trustees, or the 
like, of a school district or other 
local school organization, must be 
given or communicated to each member 
of such board 1n a dvance of suCh 
meeting, in order to r ender proceed
ings had thereat valid, and a want 
of such notice to any member who does 
not attend the meeting Ylill invali
date the action taken, except that in 
the case of regular meetings, the time 
and place of vmich are fixed by statute 
or by a rule of the board, all must 
take notice thereof, and no express 
notice i s required; but the general 
rule has been qualified in same cases, 
which hold that want of notice to a 
member will not invalidate action 
taken by the bqard where he i s absent 
from the state and would not have been 
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abl e t o a t tend t he meeting even if 
notice had been given ~.· 

Further rules bearing on tbe question are to be 
found in Corpus JUris, supra, ~ge .334, Par. 205, as follows& 

"A board of education, or of · direc-
tors, trustees , or t he like, of a 
sChool Qi s tr1ct or other local 
school organization can exercise its 
powers in no other mode than that 
prescribed or authorized by statute. 
As a general rule, and under most 
statutes. w ch a board can aot only 
a s a body, at a meeting duly and 
regularly called or held; and-
except as power may validly have 
been delegated to h~ or them by 
the board, or it may subsequently 
ratify hi s or their action, no act 
of a member of t he board, or even of 
a ma jority or all of its members , 
when no t asuembled in a meeting and 
acting as a b oard, i s val id or " 
ef'f'ectual, or can bind t he d i strict. 

From t he above deci sions and authorities it would 
appear that t he acts of the two directors , ass uming that the 
third dir~ctor was not notif ied or that he did not refUse to 
attend , are illegal and coul d not bLnd t he district if 
appropriate proceedings were had contesting the same. But 
as to Section 9290, R. s. Mo. 1929 , which we assume i s the 
section you refer to in your letter, it is very que stionable 
wb£~r said section will apply to t heir aets; the pertinent 
part of thi s section being: 

"If a vacancy occur 1n t h e office of 
director, by death, resignation, 
r e f'usal to serve, repeated neglect 
of duty or removal from the district, 
the r emaining directors shall, before 
transacting any of'ficial business * * •" 
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The only phrase that has any pos s i ble reference t o the con
duct of t he t wo directors would be, "r epeated neglect of 
duty. • It does not appear t hat the directors are negl e cting 
their duties but that th8,1 are exercising or attemptLng to 
carry out th&ir duties in an illegal or wrongfUl manner. 

As to the question of the remedy or the procedure, 
we are of the opinion tba t quo warranto would not be the 
prop ar r emedy. In t he de·ci sion of' .State v. Tba tcher, 102 
s. w. (2d) 1. c. 938, the h.issouri Supreme Court seems to 
hav~ adopted t he r ul e of t he Supreme Court o f Wi scons in as 
follows: 

" ' ln con sideri ng the nature and 
purpose of t he i nformation i n the 
nature of a quo warr anto, 1t i s to 
be premised that it does not .;.,. * * 
command the perf ormance of his 
off icial function s by any of f icer 
t o \Y-hom i t may r un, s ince it is not 
dir ected to the of f icer as suCh, 
but always t o t he per son holding 
t he office or exercising the fran
chise, and then not for t he purpose 
of dictating or prescribing his 
of f icial dutie s , but only to ascer
tain whether he i s rightfully en
titl.ed to exercise the functions 
cl.a1med. ' Hi gh £xtraordinary Reme
dies (3d Ed . ) P• 557. 0 

Another remedy whi ch might be a pplicable is t hat 
of injunction. 'lhe .followl.ng authoriti.es appear to make thi.s 
remedy available. 

ln School Di s trict v. $mith., 90 :t.lo. App . 215, the 
court states as follows: 

" i.iuo warranto T/OUld be t he a ppro
priate r emedy to attack the legality 
of the organization of' a school 
di strict; but Where the petition 
doe s not rai se the l egality or the 
organization of a district. but 
instead calls ~ question the pro
ceedings which are about tor esult 
in att aehing new territory to the· 
district a s theretofore organized, 
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.i n junction is t he a ppropriate 
r emedy." 

"l nder f<ev. ~t . 1899 , .::>ection 
3649 , providing that a remedy by 
injunction shall exist •to pr event 
t he doi ng of any legal wrong what
ever whenever 1n t he opinion of 
t he court an adequate remedy ca.nnot 
be a f f orded by an action for damages,' 
injunction i s the prop er r emedy to 
restrain the county commissioner 
from proceeding to change t he bound
aries of school d1 s t riets where there 
has been no valid election in suCh 
di str i cts to authorize such change . " 

Also, i n t he decis ion of Bl ack v . hoss, 37 ~o. a pp. 
250, the court said the foll owing: 

"\,'here the direct or s of a school 
di strict are about to make an un
l awful and unau thorized disposition 
of t £ e f Ublic school fund , individual 
ta.xpayer s are enti t led to an in
junction to preven t such disposition, 
and the fact that the directors are 
~olvent , so t~at damage s coul d be 
r ecovered i n an a c t ion at law against 
t h em, does not r ender that r emedy 
adequate." 

We are, therefore, of the opi nion that if any r emed7 
i s available a gainst the directors or t he school district 
i n question, it would be b7 1njunct1o~ 

APt' ROVED : 

J. E. TAYLOR 
(Acting) a t t orney - Genera l 

Hespectfully submitted, 

OLLI VER \~ . NOLEN 
Assistant Attorney- General 


