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Ue&r wir: 

This office a cknowledges yours of the 24th 
instant , r e questing a n opinion of this Departnent ao 
to whe t her or not Prosecuting gttorneys are anti tled to 
any expenses incurred by them in the performance of 
t he duties i mposed uponthem by the provisions of ~a c 
tion 40 of the bales Tax -~ct of Jfissouri for 1 937 
(193? lUssouri Session ;~.cts , page 552 ). 

tha t : 
By Section 40 of sa id .hct, it i s provided 

"upon t he r equest of the .attorney 
Gener~l, it is the duty of euch ~~o
secuting .... ~ ttortley t..nd Circuit •• ttor 
ney to forthwith institute and pro
se cute suits for t he collection of 
t he tt~.x . " 

Section 41 of st..id ... i.ct , provides thut : 

"The expenses ne cessb.rily incurred 
by the .... udi tor and J~ttorney Gene r u.l, 
und his ass idtants in chnr ge' of liti
ga tion t ha t mtiy arise hereunder, 
shall be paid out ot appropri&tions 
made by the General .L~ssembly . " 

Upon the examination of appropriations made 
by the 59th Oenerul J:.ssembl y , we f ail to find t ha t 
any noneys were appropriated for tho payment of the 
expens es of Prosecuting j .. ttorneys in pe rfo rmance of 
duties pertuining to sa l es t a x collections . 

Upon t he question of the i ntention of the 
l egislature to pay this expense out of ~t~te funds , 
we m£l.y consider r emar ks of .Tud•ge Leedy J. in t he case 
of ..J t a t o v. ~mith, 90 s . v- . 2nd 1. c. 409: 

II 
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"The v iew that such v~s not t he 
int ention was fortified by an exa 
minat ion of the Approprit;l.tion Acts 
of the 58th General ... _ssei'lbl y , which 
show t ha t , t hat body ~ade no appro 
pr i a t i on for such purpose . " 

The foregoinG st~:. t ement was made by t he court 
i n considering t he question of whet her or not t he Le gis 
l atur e intended t hat the ~tate Highway Depart ment should 
pay the 1% seles t ax upon i ts purchases . 

By analogy the 59th Ge:q.eral ~-sser,lbly ht:i ving 
f a iled to make an appropriation for ~a~~ent of the ex
penses of the Prosecuting .. ~ ttornoys in perforr.rl.ng the 
duties imposed upon t hem by the 2;;, .::>t:i le~. ~x ..... ct , it 
would seem that the Le~islatu.re did not intend to pay 
such expense out of ~ tate funds and the uppropriations 
made by the 59th General ..t-.sserably . 

The duties of the Prosecutinc .h.ttorneys with 
reference to matters pertaining to t he ~ tate a re set out 
i n .::>a ction 1131 5 R. s . Mo . 1929 , which section is b.S fol
l ows : 

"The prosecuting u. ttorncys shb.ll com
monee and prosecute a ll civil ~nd crimi
nal a ctions in their respective counties 
in which the county or state may be con
cerned , defend a ll suits ag&inst the 
state or county , a nd prose cute forfeited 
r e cogni zances and a ctions for the re 
covery of debts , fine , penal ties and 
forfe itures a ccruing to the state or 
county; and in a l l ca ses , civil and 
criminal, in \Jhich changes of' venue I"JAY 
be granted , it shall be his duty to fol 
l ow s.nd prosecute or defend , as the case 
nay be , all said causes , for 'rihich , in 
audi t ion to the fees now ~llowcd by l aw, 
he shall receive his actual expenses . 
\Jhen any criminul cuse sh&.ll be t &ken 
to t he courts of uppet:ls by &.ppeul or vJri t 
of error , it ~h~ll be their duty to re 
pr esent tho stutu i n such c~~e in ~aid 
courts , una. IrJ:.<l~o out ~.na. cuuse to be 
printed , t.t the expense of tho county , 
and in cities of over 300 , 000 inh~bitants , 
by the city, ttll ne ce~:>sary t..bGtructs Of 
record and briefs , t.nd if necessury up
pear in soid court i n person , or shall 
employ sone c. ttorncy a t their 0\m expense 
to represent the state in such courts , 
and for t he ir ser vices sh~ll receive such 
compen.st.tion as may be prope r , not to ex
ceed t wenty- five doll&r~:> for eaoh case , 
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and necessary tr~veling cxyense~ , 
to be .... udi t ed t.. na paiti us other 
cluir:lS t...re LU<li ted i....I.tl .P;J. i d b~ the 
county court o!" &uch co'Wlt:, , t.nd 
in such cities by t he proper t..uthori
ties of the city. " 

Fron the foregoing section, it s~ens thLt 
t ho duties of t he J..>rosecuting .. ttornoy i n u ttenuing to 
sa les t ux matt ers in his county are inposed on hi m t he 
sane c.s attending to uny other roatters in \ihich the 
btute of lissouri is a purty . 

I 

J.lthout;h t he Lel~islature did not .muke 1:1n ap
propria tion to pay for those expenses , such us postuJe , 
sta tionery , e tc., yet it ha.u been t h<- rule of the 
courts thLt such expenses be not inposed upon t he of
ficia ls but be paid by ti10 county (bee opinion ot t h is 
Depart nent da ted J:ay 25 , 1 935 \thioh i s enclosed with 
t his opinion) • 

In a ll of our r eseEL rch upon this subject , we 
find thc. t tho courts follow the rule tha t officinl 
expenses cannot be !~posed upon an officia l vdthout 
r oinbur serent , even t hOURh the sta tute is silent on 
t his subject (Ueo cas es cited i n enclosed opinion} • 

... s the County 'l.Tec..sury is r t. lie ved of sone 
of its bur den because sore of t he receipt~ fror t he 
sa les t ax go bu.ck to t he county by \r&y of t .:tking CLre 
of r e- lief obli~~ tions und schools, it ,,ot..l6. o.ppet.r 
t hu t t he Le :isl ut urc intended tht. t t t.e eX.iJCnses of the 
.Prosecuting J. ttorn~y i nciden tc..l to h lu pbrfornJ.nce 
of <.tuti<..& pertLining to the s fl les t c..x shoul d be paid 
out of t he County ~ca~ury LS other iJciuent&l ex
penseb of sui c.. office ere novt pti.id . 

CO!.CU.J..-ION. 

I t is , ther efor e , the opinion of t his uepart
ment that t he expense of the l~osecuting .• ttorney in 
perfor~ence or sa l es tax dutioB for the uta te are not 
pavt.bl e out of the a..~tote uppropriations of the 5CJth 
Genere l J~sser:tbly , but tho. t such exponses "f!W....y be paid 
out of the County --tovenuo l'und , e:.s expens e.., t. r e now 
paid to Prosecuting •• ttorueys for llttending to a..~tt.te 
and County na tters . 

Respectfully submitted , 

TYF ... ...; '. • B'URTO.; . 
Assistant .• ttorney Generc. l . 

A.fJl.>hO VLD : 
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