
VOTING: 
ELEC'riONS : 

If an e~ployer seeks to penalize an employee for 
takin~ t~e off from his e~ployment to vote , on the 
ground that such employee did not utilize such time 
to vote , · the burden of proof that t he employee did 
not vote is upon the employer . 
All of the employees or any number of such employees 
of a comnany may designate a representative to l·e>-

quest of thei; empl oyer t hat they be absent f r om their 
employment for the purpose of voting . 

Nove~ber 13, 1953 

•Ionorable Frank lCostron 
Rcpresontat1vo, 7th District of St . Louis 
1915 Congress 
st . Louis , a ssouri 

Dear Sir : 

In your recent request for an of ficial opi nion you st~to : 

"In reference to our discu.osion at tho Council 
mootin3 on Oetobor 14, pertaining to t ho stat ­
utes of the State of rUssouri under Section 
129 . 060 , I a~ enclosin;, for tho rofres~ont 
of your memory, the language of tho Section 
as presently constituted. 

"I am in possession of an opinion fro.:1 t he At ­
torney General which, in e3senco , states th~ 
this Section covers all elections , whether t hey 
be state, local, or national in scope . The 
other matters which need to be determined are: 

" ... irst, it states t hat the individual so ab­
sentinG hi~self for the purpose of voting s hall 
not be threatened with discharge or any other 
penal.ty from t he C1:1ployer ' if he votes . 1 In 
this re >ard, it ti ght be well to isolate the 
burden of proof , that is , if the empl oyee must 
prove that he has voted when given t ime off . 
How can this bo acconplishod under our present 
s ys t em in the City of St . Louis? Or, if t he 
burdon of proof 1B on the e~ployer, we need 
not worry about t hnt oide of it. 

" Secondly, and more important, is the q1estion 
of notifying the employer, which under the Sec­
tion states t hat request s hall bo made for such 
leave ot absence prior to the day of election. 
The quostion involved is t his: --Docs eaoh and 
every employee have to notify their eMpl oyer as 
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individuals that they wish allotted t ime off 
on election day , or will it suffice in the 
evant there is an organization representing 
all employees, for that organization to notify 
the employer in behalf of its members . rle 
must bear in m.ind that the employer has enter-
ed into contractual relations with the employee 
group as such for representation purposes, and 
to prevent the necessity of individual repre­
sentation. Whether this applies in the broader 
scope boyond wages, hours and working conditions, 
and many other matters which come under a contrac­
tual agreement is a matter we need to deter.m.ine . 

"So I think t hat t here are two quest ions we would 
like clarified: 

"1. As above stated, is the burden of proof on 
the individual that he has voted when givEn time 
off, or is it up to the empl oyer to prove that 
he has not . 

"2. Again as above mentioned, must each individual 
request time off under this Section, or can an or­
Banization under representative contract with the 
company speak in behalf' of all employees who are 
members of that organization. 

"I deem it to be extremely important that these 
matters be clarified and certainly 1 whatever you 
can do in this respect will be most helpful and 
greatly appreciated. " ' 

Section 129.060, RSr.to 1949, as amended by Senate Bill 23.5, 
which was enacted by the 67th General Assembly, reads as follows: 

"Any person entitled to vote at a general elec­
tion held within this State , or any primary elec­
tion held in preparation for such general elec­
tion, shall, on the day of such election be en­
titled to absent himself from any services or 
employment in which he is then engaged or em­
ployed, for a period of three hours between the 
time of opening and the time of closing the polls 
for the purpose of voting; and any absence f~r such 
purpose shall not be sufficient reason for the 
d1scharge of or the threat to discharge any such 
person .fran such services or employment ; and such 
employee , if he votes, shall not , because of so 
absenting hL~self, be liable t o any penalty, nor 
shall any deduction be made on account of such 
absence from his usual salary or wages; provided, 
however , that request shall be made for such leave 
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of absence prior to the day of election, and 
provided further , that this section shall not 
apply to a voter on the day of election if 
there be three successive hours, while the 
polls are open , in which he ia not in t he ser­
vice of his employe~ . 

"The employer may specify any three hours be­
tween the time of openin3 and the time of clos­
ing the polls during which such employee may 
absent himsel f as aforesaid. Any person or 
corporation who shall refuse to any e~ployee 
the privilege hereby conferred, or who shall 
discharge or threaten to discharge any employee 
for so exercising the privilege, or who shall 
subject the employee to a penalty or reduction 
of wages because of the exercise of such privi­
lege, or who shall directly or indirectly vio­
late the provisions of this section shall be 
deemed guilty of a misdemeanor and upon oonvic­
tion thereof shall be fined in any sum not ex­
ceeding csoo.oo. " 

We believe t hat you are correct in interpreting the lan­
guage of the above bill to moan t hat the avoidance of any pen­
alties by an employee is dependent upon the employee voting in 
the time allotted by his employer for ~ to do so; that is to 
say, that if an employee takes off from his employment for the 
three hours to vote and does not vote he m~ be penalized by 
his employer for so doing . Such appears to be the clear ."'leaning 
of the bill. 

Your first question is: Is the burden of proof on the in­
dividual that he has voted when given time off, or is it up to 
the employer to prove that he has not? 

In tho normal course of ovonts it would seen tha t there 
would be no occasion ror the employee either to have to prove 
t hat he had voted or for the employer to seek to prove that 
the employee had not voted. Obviousl y tho employee would not 
raise the question against ~self. This issue would, t herefore , 
only arise when the employer sought to penalize the employee for 
taking time out for voting and not ·voting. In such circumstances 
we believe that the burden would be upon the employer to prove 
that the employee did not vote. It is a Beneral principl e of 
law that a person whopredicates an action upqn an a3sumed fact , 
must , if called upon to justify the actlon, prove the fact . 
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It is also a principle of law that a person is assumed, 
in the absence of proof to the contrary, to obey the law. In 
this instance we be lieve that the meaning of Section 129 . 060 , 
supra, as anended by Senate Bill No . 235 is , as we have said, 
that if an employee takes time off from his employment to vote 
he will vote . 

If an employer seeks to penalize an employee for taking 
ttme off to vote and not using that time to vote, we believe 
that the employer must , in order to justify his penalizing ac­
tion, prove that the employee did not vote . 

Your second question is: Must each individual request 
time off under t his section, or can an organization under rep­
resentative contract with the company speak in behalf of all 
employees who are members of that organization? 

vle are unable to see anything in Section 129.060, supra, 
which woul d prohibit all of the employees of a company .from 
designating a representative to request of the &apl oyer a l eave 
of absence for each such employee f or voting purposes , and to 
arrange with the employer for the time of absence from his em­
ployment of each employee . Such procedure would appear to be 
practicable, and would ef fect a co. iderable saving of tLme of 
both the employee and the employer . 

Cvl'iCLUSION 

It in the opinion of this department that if an employer 
seeks to penalize an employee for taking time off from his em­
ployment to vote, on the ground that such employee did not util­
ize such time to vote , that the burden of proof that the employee 
did not vote is upon the employer. 

It is the further opinion of this dopnrtmont that all of the 
employees, or any number of such employees , of a company, t1ay desig­
nate a representative to request of their employer that they be ae­

sent from tho1r emp~oyment for the purpose of voting . 

The foregoing opinion, which I hereby 'approve , was prepared 
by my assistant , Mr . Hugh P. Williamson . 

HPW/ld 

Yours very truly, 

JOID~ I-1: . DALTOU 
Attorney General 


