
VOCATIONAL EDUCA'i;ON : ) Board of Education may 
SUPERIN.:'ENDBNT OF SCHOOLS, COI.1PENSATION : ) employ State Sup~rintendent 
of School~ as State Director and compensate him for such- services 
ir' sa.1e are not a part of his d1;.ties as Superint..endcnt ..tnd executive 
officer of 3oard of ~ducation . Payment for extra services or 
audltlonal autles does not violate constitutional provision against 
increasin~ salary of offic er during term. 
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On 1..~ecember 28, 1V42 , you requos tod an opinion 
upon the folluw:nu: 

'!A question h~ s ...>oen raised oy an 
auditor of tno united Jtatcs vi'fice 
of .duca~ion conce~ninJ the payment 
of -.r300 pur .10 t • ndditio:1al co .. l .. .)On
sat1on to tho Btate o.,.)upvrintondont of 

chools for nu ........ u SO.l.'Viccs J.~onder d 
oy hin as ACcutive ~-lic~r of the 
!-1tato on1•d .1.'or "vocational .c.mcation 
O.Jlu as tate .Ji .L•cc tor for \ocational 
:c:..ucation in per_ or .1in; Cl.J.tie3 inpo ... od 
in cooperatinG with tho 1/ ,doro.l Voca
tional .ducatioiL ,r)ro.:;rt:ml . 

"A ques tion a lso hu::. oe.Jn raised o.s to 
whetner tho above compensation runou..l'l.ts 
to a raise in s L • ..:>y for t ne s ta t.o 
~uporintendent of .. chools durinc; his 
t or l.l in office . 

" .. a: I reci td ~no followin,_· fo.cts nnd 
then nsk you.~.• opinion on t\· o specific 
na~tors . 

11 ~rticlc VIII , \tJViseu. ~ tatutcs of 
1 .i ssouri 1939 , rofors to voca tionnl 
ouucution and vocational ~chabilitation. 
vuction 10527 of ,rticlo VIII a eslgnatos 
tho ' J tate oard of .due a tion ns the 
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Board charced with tho duty and r 3s _e> on
sibility of cooporttins with the Ieder nl 
)Oard for Vocational .C:ducation in the 
administration of the l•'odernl Vocational 
Ac t and is ·iven all power necessary to 
such coopera tion . 

"Section 10528 of r t i cle VIII authori zes 
tho State ~ard to incur expenditures i n 
the administr ation of the program as far 
o.s f'ede r al funds a re concerned. Other 
sections in the rct authori ze the btate 
Board to incur dXpenditures nocc&sar y for 
the administr a t ion of the l e.vr and in short 
to administer t ho proeram i n the state . 

"For years t~lE~ J tate Superintendent of 
School s has serv~d not only ns tho ~ecu
tivo Officer but as State vir ~ctor for 
Vocational .... ducation and as Lx ecut1ve 
Offic or and Diroctor of Vocational ~duca
tion ha s been pai u for tho purfor 11ance of 
t he duties of these off ices . These duties 
are addi tional duti es . They were not con
templated by the Constitu tion . Tnoy con
sist of tho act ual administration of the 
whole program of vocational education which 
in this state n ow incl uae the following 
alvisions: 

"Vocational .t.;riculture 
Vocational Home conomics 
Tr ade and Industrial Laucation 
J>istrioutive Education 
Occunational Information and Guidance 
ar Prouuction Traininc Prowram which 
con~lsts of : (a) Vocational PI'or;ram 
of Instr uc tion ~s sential t o the \ a r 
Production Pro{·ra..n .L Or out- of- school 
.tural anc Non- Rural f Jrs ons; (b ) 
Vocational Tralni~; for ar Prociuc·
tion orkers 

" 'i'he Pl'o _;ra l i nvolves tho direction of the 
supervision of tho many local prof5ra .s 1n 
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order . 

these Divisions and i 1wolves the finan
c ial o.CJ.m.Llistration of the entire pror·ram. 

" Tho questions I respectfully asl{ you to 
consider are: 

"1 . 1.iaJ' the State ·oard for Vocational 
_aucation vote to pay and may the 

i.> tate ~~uperintendent of .>chools 
receive the ndditionnl amount indi
cated us : xccutive Offic e r and 
v irector of Vocational Education? 

"2 . .Joos t he payrl1ent of this s um f or 
additional uuties p erformed amount 
to n r a ise in salary for the s tate 
Superintendent of School s du ring his 
terhl of off ice?" 

The t wo nuestions submitt ed nill be answor ~d in 

I . 

'l 'he duties of tne ' tate Superintendent of J chool s 
other than those relatin~ to vocational education and vocational 
r ehabilitation aro in the main uctail u~ by Articles 13 and 1 7 
of Chap ter 72 , 3 . [, • • !o . 1 939 . <., thor stntutos place additional 
work upon the &uperintendent . 'Ihey O. J.:O not here set out as no 
tK.dl tiono.l liGht would be c ust thereby upon the proposi tiona 
under c onsideration . 

Article 8 of Chapter 72 , 1! . s . r. o . 1939, and its 
a..rnendments , w:lcJ.ou'bt eul:,. place new and adui tional uutie s u pon 
the s tat e •.)oard of ... ducation ana the State Superintendent of 
~ chools . It \,as udop ted u any years after the off ice of Super
i ntendent of t chools wa s e sto.olishod nnd his du ties pr<.lscribed . 
The act ana. ita runendments ( Lo.r;s of 1941 , page s 5 48 , t.J 49 , 
u53 - 4 ana 556) accepts the oonot'its of various c onGr ussional 
enac t JJtentB ,.Ji t h r .;f oronce t o vocational education onu. vocational 
rehabilita tion anu. proviues that the S tate Board ot' Education 
(of which .t no uuperin tendent of chools is a member and presi
d ent) is tho J3onrc... r ~sponsi •>1 ~ for anG. char GOO. u i th th 3 duty of 
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cooperatinG with the Federal 3oard for Vocat ional ~ducation 
in the administration of such hcts . It is also prov ided 
(La ws of 1941, paBe 556): 

" That such state b oard of education 
is hereby authori zed to incur such 
expend itures for the salaries of 
assistants and such offi ce and other 
expens es as it may d eem necessary t o 
t he proper admini str ation of the funds 
all otted to the s t ate of Mi ssouri 
under the provisions of such acts . " 

rl'he Hissouri Cona ti t u t ion does not prevent the 
~tate Superintenden t of Schools f rom acting a s auministrator 
or d irector of voca t ional education or vocational rehabilitation. 
Section 18 of Article IX bars a state offic er f r om hol ding a 
county, c i ty or oth er municipal office in counti aa of 200 , 000 
ana moro inhabitants and prohibi ts one from hold i ng two lunic
ipal office. at t h e saute time , rri th certain exc eptions . This 
section obviously has no appl i cation to t he present ques tion. 

No statute has been found t hat would foreclose the 
State Superintendent of Schools f r om being executive off i cer of 
t he Board in administering vocational educa t ion , but qui te t h e 
contr ary Section 10536 , H. s . Llo . 1939, d irects that the 
Superintendent shall be t he executive offic er of t h e Board in 
t he administration of t h0 vocational and rehabilitation educa
tional l m'T . 

The common l a \: doc t rine of inc ampa ti oili t y of off ice 
has been f ollowed in rtlissouri . ~' ee State ex r el . ' til. ker v • 
..:,)u s, 135 i.,o . 325 . By such r ul e one may not hol d an office and 
acc0pt H s econd on e i ncompntibl o v;i th t ho first anu where t here 
is an inconsistunc:y in the function of t ho officos , a s where 
one off ice h ' s t he supervision of the other . This c ommon law 
r ul e , if appl icabl e , woul a destroy ~he t erms of Section 10536, 
supra , because t h e State Superintendent is a member of and 
president of the Board wh ose duty it is to supervis e the admin- ...; 
i s t r a tive 'Elfforts of the State ~)uperintendent . This rule cannot 
appl y because it is i n conflict with tho sta tute . 

Rules of common la~ do not prevail when r epuGnant 
to or inconsis tent with tho Gons t itu tion or statute l aws of the 
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State , bj virtue of a c tion 63b , H. s . 1.10 . 1939 . ~ tate v • 
.lJa.lton, 114 s . "• 1132 , 134 110 . 11.pp . 517; Li ne s • usic c o . , 
v . Holt , 332 .~o . 749 , 60 s . . ( 2d) 32 , l . c . 34; and 
\oborson v . Jones, 136 S . : . ( 2d) 278 , 345 ~ o . 828 • 

.uaws of 1941, page 556 , authorize s t ho ,oard to 
i ncur expen~ituros f or t h0 assistants ao doomeu ne ces s ar y t o 
t !le proper nd111inistrati ou of t ho f unLs a l lotted . 'l1flo amount of 
such oxponui turoL ·md t .r1o perons omplo:y cu is thus 1 .-:. ft to the 
j uar:,men t of tllO '"'card . 

· hile n public of.I' icor is pre sumed to r endor his 
service s zrat uitou s l y and h o ha s t1e hurden of pointing out 
st· tutory authority for tho pa.ymon t of compons~tion (Nodm.,ay 
County v . Ki dder , 129 s . '' • ( 2d ) 857) 1 t:ho l ast above mentioned 
enactment d cstroya such prusumption . It authorizes the payuont 
of a s sistants' salo.ri .s , v;hic.l woulc. include a ~·to.t~J iroctor 
of Vocational ...;uucation, in amounts to b e fixed by the .oard , 
i l' t ha i .... ody doemeo. such assistants and a o.irector r1ero nec . s ~ary 
t o the proper adminis t r ation of tho l aw • 

.Al thouc.n t ho reques t does not definitel~ s o state , 
l.t is asrumed that tho state Di rector of Vocational Education 
p erforms duties other than those executed by the State Superin
t endent of ..,chool s as t ho nd.t:tinistrativo off ice r . t, e undor 
stana that t no ~tate v i rcctor is pri.r:mril y responsibl e to t he 
.~...ouJ.•u and not tho Superintend ent of ~ ohool s as adrn.inis t ra ti ve 
of f icer . Thus tho Superintendent of Sch ool s doos not in fact 
control his own .ctivities a s State Director . Tho State Direc
tor is lil!ewise inuiroctl~ L'esponsi ule to the United ~ tnto s 
Office of ~ducntion, we believe . 

I t is tnerefore c oncluded that the State 3oar d of 
.duc ation may employ tho State t uperintendent of Schools as 
~tate v i rector of Voc a tional 1:duc ation to perfor m f uncti ons 
not a pcu~t o1' tho duti e s of thG Superintendent of uchools a s 
executive off lcor of the ::.:>onrd ana at suc .. 1 sala.r:; as t he Board 
ma.> d .... #3 •• 1 prop or . 

II . 

The s ec ond question pr esented is in effoct : Does the 
payment of n snlar~ to the State s uporintondcnt of .JChools for 
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services as Vocational 1 ducation Direc tor viol a 1.e the c onsti
t utional rulo acainst increases 1n compensation dur lns such 
official' s ter1 of office? 

Tho sal ary of tho ~tate ... uperintendent of Echool s 
is provided by Section 1 3389, R. s . r.o . 1939, which is as 
follows: 

is : 

"Tho off icJrs of state shall receive 
for their s ervices , annually , the 
fol lowine sums: First, the c overnor , 
the s um of five thousand dollars; 
second , the ju~ges of the supremo c our t , 
each four thou~and f ive hundred dollars ; 
third , the judGes of th& circuit courts , 
oach , two thousand dollars; fourth , the 
secretar y of state, three thousand 
dollars ; fif th, the state t reasurer , three 
thousand dollars; sixth, tho state auditor, 
throe thon.sanct dollars ; seventh, tho 
attorney~oral, three thousand. dollars ; 
eie;..'1th, the Superint0ndont of public 
schools , throe thousand dollars; nintn , 
tho co.~ssioner of per tanent seat of 
government , thro v hunared and fifty 
dollars : Providoa , that this articl e 
shall not affect tlle~ro:t!On of ty 
spec~nr-Iaw now in-force relati~ o the 
sal aries-or any Of the officers erein-
namod . 11 TUnaorscorinr; au.<l.ed) 

Section 24 of Article V of Hi ssouri's (,ons t ituti on, 

11 11he offic~rs named in this article shall 
..... ecei ve for tnoir services o. salary to be 
ostaolished o:, lau , which shall not oe 
inc ·eased or c.. nlnishot u.urine their 
official terms ; ana they shall not , after 
the expiration of the terMs of those in 
office at the adoption of this Consti
tution, recoi vo to their own use an)' foes , 
costs , pe..:-quisitos of ot'fice , or other 
co.1ponsati :)n . \.11 fee s that rna:, hereafter 
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be payaol~ b~ la\ for any service 
p~rfor'".1eu oy an~ of~ iCC.L' provideu for 
i n this article shall be paid. in aa
vn.nce into the state treasury . " 

by ~ection 1 of sucn article tne ~tate ~uperintandont 
or' .... chools ir> .maciu a lJember of tnJ .:Xccu t ive Department • 

. ~s has oeen pointod Ollt o oove tne ~ pointr.1ent made 
unaer tll.J Vocational _.c ucation "Jld ducatlono.l {ehabilitat1on 
.:~ct {;u.•t1cl o o of \JHapter 7't:.. # .t • ..., . ... o . L .J39 , ana anon<l.onts) 
f8 stens ac.H..o.i tLual u u.tlos upon tno ~tate ... uperintendent of 
. c!10ols . 'fnl .:> ..~Cillo -cruc tne allowance of compensation for 
sucn adoitional servicJs aocs not increase his s~larJ contrary t o 
the ter•.lB of tho Const1 tut ion . 

in tno case of vunnin[.;han v • .~~.:y· . Go ., 165 .fo . 270 # 
the ...:uprome Court hela that '1. statuto requirinr; the pa~tnent of 
a docket fee to tne Lircui t Judr;e to v.!lich a case 1.;.. sent on 
a chango of venue did not violate tne constitutional provision 
ac;ainst incro sine or diminishing a juuge ' s compensation u.uring 
his tornt of of fico . The followin:; lan:;ua5e was used , 1 . c . 277: 

11 Tne compensation r.1ontioned 1n the con
etitution ncan .... conpensation paiu by the 
tate , or sor.to subdivi sion thereof , i n 

the wa:, of an increase of salary or c on
pcnsa-cion , \'9hlc.l can not be increased by 
legislation durin; tr.~.e ~?erioet for \1hich 
tho jua. ·o is oloctod , but does not 'llean 
that he .. 10.., not be paiC. for extra s3r
v1ceo and expenses lncurl'Cd in tHo por
fortlance theroof , even out of the State 
tre sury . " 

T;.lO !:..UJ>I'Jtue vourt in tate e-~ rel . Harvey v • ..-1100han. 
269 .... o . 421 , sustained a statuto that r e oui rec... prosecuti n6 
attorncJ r. in certain counties to attonc.. inques ts anu nllow·ed 
an aadltional foe for such attonda.."lce . It was pointod out that 

· suc 't statuto was not ru1 unconstitutional lncruase in c ompensa
tion . lno followin1· appears at page 42-d or suc.a opinion : 

"Another contention ma.de is that since 
tne appellant was · o.n offic er at tlle time 
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of t.1a pasLa,;o of t•le act , it is 
ine.pplico.ole to hi 1 b.Jco.use t_lO Con-
..:;iit .... tion proni.;its any increas.J in 
tne yay of an of-'icor dur!.n~ hi~ ter rJ. 
of of~ice . .e think this contention 
unsound because tho net in question 
o~1joins upon ~mcn officers as uppellant 
new and au~itional uuties and provides 
merely a cor.1pensatior. therefor . hila 
in some jurisdictionD a constitutional 
prov.:.sion such us ou .. 'v has boon hold to 
iru1ioit oven this , in this and many o t h er 
states the contrary uoctr ine has been 
acceptec and acted upon . ( CunninJhac 
v . <.. urren t h i ver <a Urond Co . , l 6b t.o . 
270 ; S t ate ex rel . v • .. a l ker , 97 t10 . 
162 ; Jtate ox rol . v . ttans on, 73 lio . 
89 ; state ex rel . v . :UcGovney , 92 Lo . 
420 ; County v • . eolts , 104 Cal . 60 ; Stat e 
v A rol . v . Joar~ vf Comcissioners , 23 
. ont . 250; state ox rel . v . <..arson , 6 

ash . 250 ; Lovo , /ttorney- General v . 
aehr , Treasur er , 47 Cal . 364; Purnell 

v . !.ann, 105 K.y . 87; Lewis v . ~ tate ex 
r ol ., 21 (·hi o C. G. 410 . ) " 

To tho sruuo off-Jet is the r ulin,; i n State ox rel . 
Zovely v . Hac.n. J.rul , 254 ~..)e • 53, 300 Lo . 59 , 1 . c . 66 • 

.tlowovor , it h. s boon d.o id.ed that whe re an off icer 1 s 
co .. ~pensat1on 1., not fi:.ed by statute ·Jut is left to the judg
.ilent ...;f so .. ;.e l:x:>dy , such as a count:; court , and that 'body detor
min.J5 the salary ana no extra servic es are requir ..l~. a f ter the 
sal ary is fiAod , tne off icer ' s compensation ~a~ n ot be l ater 
incro soa durin,: t.110 t.Jr .. l of of £ice in which the sal ary was 
set . " . ,. :( 'i'hoso 'ter LS l..1pl:, rather that this payMent \ms 
ln full o~ salary to that date , but as such a construct ion 
rTOLllci inc 'O" SO tht) sal a r y , \'lhich coul cl not be done under the 
consti tution, (art . 1 4 , sec . 8 , ) ItO ctust infer that it was 
only intcnaeu to covor the sal nr) for t\o years - leaving the 
au.u.itional perioCl for fut uro adjus tmen t . " ivens v . l.;aviea s 
Go . , 107 . o . GU3 , 1 . c . 610 . 
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vonclusion 

It i s the oplnion of this DefB. rtment tha t the 
paym~nt of addl tionul c o.'1pensatlon by the State Board of 
Education to t he ~taoo f uperintendent of 0chools for 
aadit lonal or extra ~uties as S tate Director of Vocational 
~ducation does not viol ate tho constituti onal p~ovisions . 
a gainst increas l :q.t:; the c omp n1sat i on O .L' such office r during 
the ter1.1 for which he \·. as e l oc ·ced . lim e ver , aftcr the 
s a.lar~· for such addl tional d u ties is fiJLed by the Board of 
hduc a tion fo~ any 0n e t e rm , it may not b o increas ed during 
t hat t er m for such services • 

A.PPROVLD : 

HOY fJ.cKIT"J.'HICK 
Attorney- General 

VCT :EG 

• i.~ sp~ctfully subnitted, 

VAN~ C . rriill.,GJO 
'.ssis tant A ttorney- Genel'al 


