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Persons preparing and s erving .me a l s in a 
dining room in connection with a hotel are 
not mer chants. 
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!lr . rch .King 
o1mty ssesaor 
onl rr luff , 1saour1 

e cr .. ,r • .~:.!ng: 

l' s \Vl l l a cknowledge race l pt of y u.r requeot for 
· n or~nicn, W~'ch rGQdS ~ 8 follOWS% 

"I wou.ld l l k P e n o l nion on 
thi::J q"e ~ tion: .oul d a nerson who 
n~o,ared rn s olt m~a ls in ~ f ining 
r oom in connection v~th P hot el, 
but sol d no otru·r commod itie s t'tl..lln 
cookod :·ood , i . e . , no c ,.ndy, c~s
nre t tes , or um, be classed as a 
ntercht~nt , ·· n :-· bo entitle~ to ..,ny a 
.. :e r c honts' tox? 11 

... action 10075 , .• • • 
l ared to be o "mer cha nt" . 

as f ollows: 

o . , 1929, t Ofines who ! s de
lhi s section ron c s in - art 

" very person, corpora tion or co-
n r tner shlp of .er sons , v1ho sh.'l ll 

cenl in tho selling of EOods, wDres 
11nd merchand ise , ..:· ~:- w ls eclcred 
to be n mere r nt . " 

he conc l us i on ~"eAclle-d in thi s ooinion t s dopencent 
"'On t tc nord "mere ~nt " o, used in tho above section of 
t!"lc ~t· t"to . In t ho c ose of t rte va . ~ h l ttaker, 33 'o . , 
t 11e c ur t in c-onstr··inc tho above s tntut e , ·)at_e 459 , sa id: 



J r n. 8 , 1937 

"' o can not o beyond the sta t u t e 
to i nc nny other defin t i on of n 
merchant. " 

' l thoubh t he court hoa snid ln the above case that 
i t · n not go beyond the statute t o J.' ind any o t her r"efi
n _tion of the r•ord "mere ~ant" , we a t t empt t o :!)urs ue t he 
wor d urther t o ~etermine wt ether or not ~t s suff i ciently 
generic to in ·l ude in ito meaning the ~erson thot sold 
and p~o-a~ec meals in a dinlng room i n connection with a 
hotel. In the case of KPnsaa Ci ty va . Lor ber, 64 .. o. 

pp . 1. c . 608 , tho court ciscuaslnt; the \'lOrd "mar c ont" 
defines _t ~s f oll ows: -

"~ho t erm ' merchant' hns been eef1ned 
t o ~ e str : tly a buyer, but by extens i on , 
one who l'uys t o sell, or buys a nc sella J 
one who r ee l s in the purchase of bOOd8J 
o d nl ar i n mor~hanc iseJ a trader, 

i nney ' s Low ~ · ct . ~: los . 459 . One 
who buys t o soll Gt;a in one. who r. oes both, 
not oec s lonnl. l y , vut bob 1 tually, a s a 
bus1neSSJ one who ~uys r n d sells on 
Prt1cle . r nder aon' s Low. ict. 671 . One 
who la enba, ed ln the bus i nesa of •uylng 
cAmmerc1nl commoe itiea and sel ling them 
again f or t ho a · ke of nr ofi t . " 

.t. go in, at page 609 • the cour t f Uit:her so !d: 

" The word merchant; ~,. ~1- -~ .. we t h!nk 
compr ehends the va r i ous kinds of mer 
chcnts . If one : s ~ d ol er 1n ~ny 
article or commodity , that i s t o s ay , 
i s engaged ln buying and sell ing the 
some, f or or of1t . ho ia a me~ohant . " - _, 

In the case of .-be City of Ozark vs. Han mond, 49 s . Vt • 
(2nd) 1 . c . 131 , the court definf'ld the word "merct-..:ant" aa 
f ollows r 

" l'. mere .ant is one who 1 s enga ged 1n 
the pur chase nn~ s r. le of goodef a 
t·nf f ieker; a tracer . " 
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rn the case of i n ~e h Yow, 59 :."'ede rnl .-.norter , 1 . c . 
582, +-he court d befor e l t fer cons l de r ., t i on as t o whe t her a 

h nese o ·son rn:o ;cd ln that business~· privil eged t o 6nter 
the Un1tsd totGs a s n mer chant . In de f ining t o term "res-
t , 1'r· nt ke ener '' the co· r t sn ld : 

'' I ... esta1, .. .,t keeper ls n c r>tor er, who keeps 
n r l • ce or s e r vlng meals , rnc n~ovlde s , p~e
nt! res , an eooka r cw m~ tor i o l e t o s~, :. t the 
to s tes of h ~o atr ons . A person i n thnt busi
ne s s is not a merehnnt , ~} ~~ ~" . 

It i . to be noticed from the above cases t hat the word 
''merchont"' i n its common a e c.e tat l on comnr ehenda c..nyone who 
buys , sells or oe nl s in c~~o -lt ios with n view of earning 
a pro it . ~P l ying t his ee£1nition to one who rrepa~o s end 
servee moEtls in ( in tnt; ro C'm in connecti on with n hotel, 
eon t be ea!c1 that the t erm ttmerer..nn t " , ns -,sed in t ho 
s trtute , was lntended t o lnel ul:e one who pursued that enl l i ng ? 
\ e tl ' nk not . ven tcough the rests,~a·eur neces nr tly buya 
var i ous c~oditiea such as ~oods , oros and merc~nnc~se, oll 
of w1ich ocs tnto the ; repnrat1on of o meal , 1t does Bot 
' ol l ow t~~t s uch is ~a occupation so as to make h~ sub ject 
t o the ::r ov1s i ons or ~action 10 .. )75 . 

It i n ol so to be noteu t hat the s tatute us es the worda 
"to r e :1 l in the selllng of goods~ \Tares anG merebano1ae" . Th!.s 
eontem l n ea bart ering on,· trnf f i cking such ne is not 1me in 
t he r epnrntion nn a~le of meals . 

co .. c .... ~ItJ'I'l 

It 1s the O? in1on o 1' th!.s de ":Jl rt 1ont thnt erson pr epa :.? ~ng 
ttnd oell ·.ng menls in a ' 1n ·nr· room 1n connection 1th a h , t e l 
is ~ot a mor chrnt . 

. es~ectfully 3ubm1tted. 

f.U - .L . • !" J•(>t;L 
; s sistr.nt ,· ttorney General 

tPP.~ D: 

J . • '"• l or 
( e t nt ) ~tornoy General 

HC.' : I ';.~ 


