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General Assembly may provide gratuitous instruction 
for persons under 6 years of age &.nd a~. so for persons 
over 20 years of age ~ and such would not violate the 
Constitution of Missouri . 

..JOcer1bcr 15, 1 S6 . 

Ionorablc Lloyd .. • King 
State Superi nte ndent 
l'epart. ~ent of Public Schools 
Jefferson City, .li s souri 

Dear J.> • King : 

Th~s is to ~cknowledge your letter as follm1s: 

tti shall appreciate hD.vi 118 an 
official opinion or t he f ollowing 
question: 

"Under t he· Gonsti t u tion of Mis­
souri , may tho General A~soobly 
authorize boards of education to 
p .. 'o'Ztlo for ... ;ra tui tOus L struc tion 
for persons under six years of 
a ge and also for pcr ~ ons over 
two1 t y years of ar;e 't" 

'..i.'ho Consti t ut io11 of' the State of . i ssonr1 does 
not ~o.nt power t o the .L00islature but ic a limito.tion on 
le~islative power so that the Legisl ature mny onact.any la~ 
not oxproosly or impliedly prohibited by tho Co •stitution 
of Uissouri or of tho t..nit od States. 

In Ludlow- aylor Wire Co . v . ,,ollbri --:ck, 205 S . W. 
196 , the :::>uprene Court of , J.ssouri, on ba ~c, said the follow­
il"l-6 co cer!ti~ tho Consti t utio of :.issouri ( pat.:;e 197) : 

" 'l'he .._;overrunont of this state is ·a 
representative republic~ in \"lhich 
o.ll t·,e po·.;er to -:a.ke la'\"JS 1n the 



Hon. .Lloyd .t . King - 2 - Dec . 15, 1936. 

:a me and \71th t h e authority of its 
c onsti ~uent eleme nts--its citizens 
en masse--is lodged i n the tempo­
rary Loe:;isla tu1•e . s ubject onl y to 
the restraining clauses of the 
Constitu t ions of the state and 
natio n . U@n ~ '?l"'i ~ciple is found­
ed the i nher ent pov-1er of that ~'id:£ 
to legislate at will on ~ny su Ject 
am to ~ extentwfien. ~n so doing , 
neither Efe state nor the national 
Constitu on is overri'C'fd'e'n."( Cases 
cited.) -

Article XI, of the Constitution of 1 1issour1 relates 
to "education. n section 1 o f said article reads as follows: 

"A eeneral diffusi on of' lmowl od;;e 
a nd intelli~ence beil18 e sse t1al 
to t he preservation of the rights 
and liberties of the people ., the 
Jener.al .\ssembly shall o stablish 
a nd maintain free public schools 
for t he cira tui tous i nstruction o f 
a ll persons in this State between 
the ages of six and t\/ent y years . 11 

The a bove const i t u tior.o.l provision makes it manda­
tory upon the General Assembly to e stabl ish a nd mai ntain 
free public schools for persons between the ages of six and 
twenty years . When tho Legislatur•e e stablishes schools for 
person s betweer! six and twenty years of age it complies with 
the Consti t ution . However . the .Legislature is not limited 
to e stablish schools for person s be tween six and twenty ~ars 
but rno.y pro vi do schoo l s for gratuitou s instructio ., for per sons 
under six years -of a go and a l so for persons over twenty years 
of a ge. owing to the fact t hat t he Lee islature is unlimited 
unless restrained by tho Con:·ti t u t1on . Section 1 6 Artic le XI 
does not r estrain t he Legisl a ture to t ho establishment of 
school s for 6ratuitious instruction of onl y persons between 
s i x a nd twent y years of a ge 6 but makes it mandatory that at 
l east gra tui tious instruction be granted t o per sons betr-men 
six and t~enty year s of a ge . 
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The Legislat ure has establ ished public schools 
giving BI"atuitous i nstruc tion for persons betl-reon six and 
b:-enty years of age a nd in maintaining said schools 
bienr~ally ap~opriates mon0 ys from the State Trea sury 
for t heir sup ·ort . Secti on 6 of Article XI . Constitution 
of f!is souri . provides i n part as follows: 

"Tho proceeds of all lands * * *; 
tho annual income of which tund• 
together with so much of the ordi nary 
rovenue of tho State as may bo by 
law oet a part for t hat purpose . 
shall be faithfully appropriated 
for e stablishing and maintaining 
the f ree public schools ~-:- * -;.~ ~$> . 
and. for no other uses or purposes 
·1ha t soever • u 

Section 7 of Article XI. of the Constituti on of 
Mi ssour.!.. provides in part as foll0\'7s: 

" i:· -~ •'} -.-:· t he 0oneral Assembl y may 
provide ~~ -.} -~- *; but L. no ca se shall 
there be sot apart l oss t han twenty­
five per cent of the State rovonue , 
exclusive of t he interest a nd sink1ng 
fund . t o b e applied annually to the 
support of tho public schools. " 

In State ex r ol . Gass v . Gordon. 266 :~ . 394 , 
t he vupreme Cour t of l.~ ssouri . e n bane, cons t rued the \lords 
"ordinary r evenue" as found in Section 6 . Art i cle XI of 
the Constitution of l.li s souri~ as follows {pa0e 411) : 

"The regular a nd usual n.nnual in­
come ot the State . howe~er derived. 
which is subject t o a ppr opriation for 
general public uses . " 

I n the a bove c~se t he court callod att ont io . t o the 
fact that from 1877 till 1ea7 the Let;islature appropriated 
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one-fourt h of t l-}e or•c..inar,y state revenue paid i nto the 
treaaury t o the schools . and from 1887 until the present 
time one-third of the ordinary revenue has been ~iven for 
the support o! free public schools . The 58th General Assembly 
appropriated 'one- third of tho ordirary state revenue for the 
sup ort of the free public nchools . Laws of J~asour1 . 1935. 
page 9 . You \"Jill therefore note that the Legislature is 
not limited as to the amount it m y appropriate. just so it 
is not l ess t han twent y-f ive percent, o~inJ to section 7 • 
Article XI of the Constitut ion. 

Persona between the a0os of f ive and six a~d over 
twenty years of age may at the present time receive gratuitous 
education just oo l ong as the ordi nary rovenue , as described 
in Sect ion 6 , Article XI of t he eonstitution~ is not used 
for t ho furtherance of s uch t3X"a t u1tous education . section 
9213, R. s . ·o . 1929, provides i n part as follo~s; 

"The board of directors or board 
of education of any school dist rict 
in this s t ate may provide for the 
~atuitous educa t ion of persons 
'be tueen f1 ve a nd six and OJ er tnonty 
years of a.;e , "" eaident i n such 
school dis trict. * -v -;:- i.~ ~" 

None of the ordinary r eve'1U.o ao described i n Section 
6 of U> tic l e XI of the Constitution, can be used for a ny 
purpose other than ziving of oratuitous instruction f or 
per sons between the ages of six and t'·:enty years . 

I •1 Roa ch v . 1'he :Uoard of President a nd Directors of 
the St . Low Puul ic School s , 77 l~o . 484, the St. Louis Court 
of Appeals said (p . 488) : 

"As t o the second point , we t hink 
differently . l'ho provisions of the 
1st a r.d 6 th sections of article 11 
of the constitution of the State. 
taken tobether , are conclusive on 
thi s point. Tho 1st section i n 
effect dec l ares that all persons in 
t he State between the a J es of s i x 
and t~enty shall be ~atuitously 
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i1struc ted in the f roo public 
school s therein providod for , and 
the 6th section i n 11ko manner 
declares t hat the ' public school 
fund , ' t horeir1 rnentionod, shall be 
faithfully a ppropriated for estab­
lishing and maintaining the 'free 
public schools ' provided for irl said 
article , a nd for no other uses or 
purpose s nhatsoevc r . 'rho tno sections , 
taken together , amount t o both a 
requirement and a prohibition. By 
the first, free public schools f or the 
gratuitous L.struc tion of all per sons 
in tho State between the a.Jes of six 
and t wenty aro required, but by the 
sixth, the funds t hus dedica ted to thtlt 
use are prohibited f r om bei~ expend­
ed for a ny other usea or purposes what­
soever . 'fhe oxpondi turo by tho de­
rene: nt ..,f i to revenues for t he our­
r..ose or admitt i ng and i n structing in 
said sc hoo l s children under the age of 
six years , io a use of its f unds not 
aut horizi ed , but forbidden, by the 
constit ut ion,_ ~- .;; ~z. .;f- -;:- a 

It is to be noted that the General Assembly ma7 
e stablish. J r u tuitous instruc t ion for persons under six years 
of age and also for persons over t vrenty years of a~e , but the 
one-third revenue now dedicated to the use of gratuitous 
instructio -: of persons betne~n six and tuenty yeara of a t.;e 
could not be used for t ho pur po so of gi v1 ng gra tui tov.s 
i nstruction to persons under six and over twenty years of age. 
Roa ch v . The Board of· President and Directors of the St . Louis 
Publi c Schools~ supra; Kayser v. Board of hduca tion. 201 s. w. 
531. 

It is our opinion that the General Assembly may , 
under tho Jonsti t ution of ;~is sour1 "authorize boards of 
education to provide for zra.tuitous instruction for persons 
under aix years of a c3e a nd also for persons over wenty years 
of age" just so l ong as .. ,action 6 , Article XI , of the Consti t ution 
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is not viol ated , 1 . c •• i J reference to the one-third revenue 
sot apart for the support of public schools . 

A ,> PI1 OVED : 

J . E • TAYI_,QR , 
{Ac t 1ng) Attor ney-General 

JLH:EG 

Yours very truly. 

James L . Hor nBostel 
Assistant Attorney-General 


