SCHCOLS: General Assembly may provide gratuitous instruction
for persons under 6 years of apge and also for persons
over 20 years of age, and such would not violate the

Constitution of Missouri.
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| :
Honorable Lloyd W. King I ; /
State Superintendent ! /

Department of Public Schools
Jefferson City, lMissourl

Dear !, King:

This is to aclknowledge your letter as follows:

"I shall appreciate having an
official opinion on the following
question:

"Under the Constitution of Mis-
sourl, may the General Assembly
authorize boards of education to
rodle for gsratuitéus instruction
for persons under six years of
age and also for percsons over
twenty years of aget"

The Constitution of the State of lii gsouri does
not grant power tc the leglslature but is a limitation on
leislative power so that the Legislature may enact.any law
not expressly or impliedly prohibited by the Constitution
of Missouri or of the United States.

In ludlow- aylor Wire Co. v. Wollbrineck, 205 5. W.
196, the Supreme Court of lissourl, en banc, sald the follow-
ing cocerning the Constitution of lissouri (page 197):

"The sovernment of this state is a
representative republic, in which
all the power to make laws in the
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name and with the authority of 1its
constliuent elements--its citizens

en masse--1s lodged in the tempo-
rary Legislature, subject only to

the restraining clauses of the
Constitutions of the state and
ration. Hpon this orinci le is found-
ed the inherent power oif that boa:x

To Tezislate at will on any subject

ard Eo g.% extent when, in so doing,

neither the state nor the natiornal
EIon

Constitution is overridaen,"(Cuses
cited.)

Article XI, of the Constlitution of iissouri relates
to "education," Sectlon 1 of said article reads asg follows:

A general diffusion of knowledge
and intelligence being esse :tial
to the preservation of the rights
and livberties of the people, the
seneral Aissembly shall establish
and maintain free public schools
for the gratuitous instruction of
all persons in this State between
the ages of six and twenty years,"

The above constitutional provision makes it manda-
tory upon the General Assembly to establish and maintain
free public schools for persons between the ages of six and
twenty years. When the lLegislature establishes schools for
persons between six and twenty years of age it complies with
the Constitution, IHowever, the Legislature is not limited
to establish sechools for persons between six and twenty years
but may provide schools for gratultous instruection for persons
under six years -of age and alsc for persons over twenty years
of age, owlng to the fact that the Legislature is unlimited
unless restrained by the Con:titution. Section 1, Article XI
does not restrain the Legislature to the establishment of
sehools for zratuitious instruction of only persons between
six and twenty years of age, but makes it mandatory that at
least gratuitious 1instruction be granted to persons between

six and twenty years of age.
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The Leglslature has established public schocls
giving gratultous instruetion for persons between six and
twenty years of age and in maintalning said schools
biennially apmropriates moneys from the State Trea
for their suprort, Section 6 of Article XI, Constitution
of Missowri, provides in part as follows:

"The proceeds of all lands # &« #;

the annual income of which fund,
together with so much of the ordinary
revenue of the State as may be by
law set apart for that purpose,

shall be faithfully appropriated

for establishing and maintaining

the free public schools # # # %,

and for no other uses or purposes
whatsoever,"

Section 7 of Article XI, of the Constitution of
Missouri, provides in part as follows:

"% % # % the general Assembly may
provide + # 4# #; but in no case shall
there be set apart less than twenty-
five per cent of the State revenue,
exclusive of the interest and sinking
fund, teo be applied annually to the
support of the publie schools, "

In State ex rel, Gass v. Gordon, 266 o, 394,
the Supreme Court of lMlssouri, en banec, construed the words
"ordinary revenue" as found in Section &, Article XI of
the Constitution of liissouri, as follows (page 411):

"The regular and usual annmual in-
come of the State, howewer derived,
which 1s subject to appropriation for
general public uses.”

In the above case the court called attentio: to the
fact that from 1877 till 1887 the Legislature appropriated
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one=fourth of the ordinary state revenue paid into the
treasury to the schools, and from 1887 until the present

time one-third of the ordinary revenue has been ;iven for

the support of free public scgﬁola. The 58th General Assembly
appropriated cne-third of the ordinary state revenue for the
sup ort of the free public schools, Laws of i ssouri, 1935,
page 9. You will therefore note that the Legislature is

not limited as to the amount it may appropriate, just so it

is not less than twenty-five percent, owing to Section 7,
Article XI of the Constitution,

Persons between the ages of five and six and over
twenty years of age may at the present time receive gratuitous
education just so long as the ordinary revenue, as desecribed
in Section 6, Article XI of the Constitution, 1is not used
for the furtherance of such gratulitous education, 3Section
9213, K. S. Mo, 1929, provides in part as follows;

"The board of directors or board

of education of any school district
in this state may provide for the
sratuitous education of persons
between five and six and over twenty
years of age, r esident in such
school district. # & # # »"

lione of the ordlnary reverue as described in Sectlion
6 of Article XI of the Consgtitution, can be used for any
purpose other than ziving of gratuitous instruction for
persons between the ages of six and twenty years.

I+ Roach v. The Board of President and Directors of
the St. Lous Publie Schools, 77 lMo. 484, the S8t. Louis Court
of Appeals saild (p. 488):

"As to the second point, we think
differently. The provisions of the
1lst and 6th sections of article 11
of the constitution of the State,
taken together, are conclusive on
this point. The lst section in
efifect declares that all persons in
the State between the ages of six
and twenty shall be sratuitously
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instructed in the free publie

schools therein provided for, and

the 6th section in like manner
declares that the 'public school
fund,' therein mentioned, shall be
falthfully appropriated for estab-
lishing and maintaining the 'free
public schools! provided for in said
article, and for no other uses or
purposcs whatsoever. The two sections,
taken together, amount to both a
requirement and a prohibition. By

thn first, free public schools for the
gratuitous instruction of all persons
in the State between the ages of six
and twenty are required, but by the
sixth, the funds thus dedicated to that
use are prohlbited from bein; expend=-
ed for any other uses or purposes what-
soever, The expenditure by the de-~
fendofit °f its revenues for the pur-
nose of admitting and instructing in
salid sehools children under the age of
six years, is a use of its funds not
authorizied, but forbiddan. by the
congtitution, # % # # &%

It 18 to be noted that the Ceneral Assembly may
establish gratuitous instruction for persons under six years
of age and also for persons over twenty years of age, but the
one-third revenue now dedicated to the use of gratuitous
instructio: of persons between six and twenty years of age
could not be used for the purpose of givin% gratuitous
instruction to persons under six and over twenty years of age.
Roach v, The Board of President and Directors of the St. Louls
Public Schools, supra; Kayser v. Board of Idueation, 201 3, W,
531.

It 1s our opinion that the Ceneral Assembly may,
under the Constitution of Missourl "authorize boards of
education to provide for gratuitous instruction for persons
under six years of age and also for persons over twenty years
of age" just so long as Section 6, Article XI, of the Constitution
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is not violated, i. e,, in reference to the one-third reverue
set apart for the suprort of public schools,

Yours very truly,

James L., HornBostel
Assistant Attorney-General

A PPROVED:

J« Eo TAYLOR,
(Acting) Attorney-General
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