
CRIMINAL PROCEDURE : Preliminary for grand jury indictment 
must be had under Section 3774, R. s . 
Mi s souri 1939 . 

January 19, 1942 

Mr . John H. Keith 
Prosecuting Attorney 
Iron CoWlty 
Ironton, Mi s souri 

Dear Sir: 

We are in receipt of your r equest for an opinion 
f r om t his department under date of January 9, 1942 , which 
is as fol lows : 

"Recently a man was cho.r ged by infor
mation with s t ea ling a cow i n Dent 
County, but before the trial , it ap
pear s to have been ascertained t ha t 
the offense, if committed , was com
mitted in Iron County, and the court 
made an order t r ansfer ring the case 
here , and he was recognized to appear 
at the next term of circuit court in 
t his county . 

".:> action 37'74, R. s . 1939 , provides : 

" ' When it appears at any t i me bofore 
verdict or j udgment that the defend
ant is prosecuted i n a county not 
having j uri sdiction of the offense, 
the court may order that all the 
papers and proce dings be c er tified 
and t r ansmitted to the pr oper court 
of the proper county, nnd recognize 
the defendant to appear befor e such 
court on the first day of t he next 
term thereof , to await the action 
of the ~rand j ury. The-wit nes ses 
Sha~a so be recognized to appear 
at such court, that the prosecution 
may be proceeded with as provided 
by law. ' 

"It is my opi nion that as prosecuting 
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attorney I can proceed ~ $ in other 
criminal c o.ses wit hout action of a 
grand jury, and it appears to me that 
t here woul d be no need of f iling a 
compl aint as r equired in original 
cases , but could proceed by filing 
of an i nformation, without going 
through the process of a ccordinG the 
defendant a p oliminary examinati on 
before a juntice of the peace, yot 
I am not certs in about that . 

"Pl ease l et me have your opinion 
about the matter . " 

Section 12 of Article II of the Constitution of 
Nis so ~.J.ri provides as fol l o,. s : 

"No person shall be prosec~ted 
cril~inally for felony or misde
meanor othcruisc than by indict -, 
r;J.ent or inforrr.a tion, \,hich shall 
be concurrent remedies , but this 
shall not be constr ued to apply 
to cases arising in ~1c l and or 
naval forces or in the militia 
vn1en in actual service i n time of 
v;ar or public danger . " 

I t is very noticeablv under the above section that an i n
dictment and an information sho.ll be concurrent r emedies . 

Section 28 of Articl e II of tho Conatitut ' on of 
Mi ssouri provides as fol l ows : 

"The richt of trial by jury, as 
heretofore en joyed, shall remain 
inviol'lte; but a jury for t he 
trial of criminal or civil cases, 
in courts not of record, may con
sis t of less than twel ve mon, as 
may be prescribed bJ law; and tha t 
a two- t hir ds r~jority of such num
ber prescribed by l aw concurring 
may render a verdict in all civil 
cases . And t hat in the trial by 
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jury of all civil eases in courts of 
record, three-fourths of the members 
of the jury concurring may render a 
verdict . Hereafter, a gr a nd jury 
shall cons ist of t welve men, any 
nine of whom concurring may find an 
indictment or a true bill : Provided, 
however , t hat no grand jury shall be 
convened except upon an order of a 
judge of a court having the power to 
try and determine felonies ; but when 
so assembled such grand jury shall 
have power to investigate and r eturn 
i ndictments for all character and 
grades of crime. " 

As to the presentment of an indictment by a gr and 
jury t he r ule is stated in the c a s e of The St •.t te v . Bl unt, 
110 Uo. 332, 1 . c . 33r1 as follows : 

" Under the construction g i ven by t h is 
court in 1~ parte Sl at er, 72 Mo . 102 , 
to sections 12 and 22 of article 2 of 
the constltution of 1875, an indict
ment cannot bt.} fo~.nd in any county 
but that in which the offense is com
mitted. This ruling was followed by 
this court, in the subsequent case 
of St ave v . McGraw, 87 Mo . 161, hold
ing that so much of section 1691, 
Revised Statutes, 1879, as authorized 
t he crime of burgl ary to be prosecuted 
in a county other t han that in which it 
was perpet rated, was cons t itutionally 
i nvalid . And in St~te v . Hatch, 91 
Mo . 568, a similar rul ing was made 
by this court wi th r espect to the 
crime of embezzlement being prose
cuted by indict ment i n a county other 
than that of its perpetration. The 
Kansas City court of a ')pcals has fol
lovred the same l ine of rul ing, by dis
charging on ha eas cor pus a per s on 
indi cted, where the i ndictment found 
by the grand jury of Caldwel l County 
showed on its face that the offense, 
murder, was committed in the county 
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o~ ..... ; , cut . i thin 1 i vo hundred yards 
of tho bounda1·y sepurt~.tin..; the t \lo 
uounties ~entioned . This indi ctment wus 
found upon t h o authority of s ect ion 1 697 , 
.lev~se-.. .Jtututc~ , 1879 , \ihioh permitt ed 
an in<lictL.ent to be found in such circlh..
stunces in either county . But this sec
tion ~1us pronounced unconstit u t ional on 
tho authority or .... x po.rt e Slo.tor , supra . 
I n t .J.e ~ at tor oJ.· ~c.uona.l a , 19 1 o . ..... pp . 
3 70 . " 

I n the c uso of The Jt .. lt e v . r cGraw, 87 l:o . 161, 1 . c . 
16J, the court ~id : 

"It lw. s been repeatedly hol d by this 
court tnc... t \.7hon Qo01..1 s ere stol M in one 
c ounty ..... na u1·o taken by the thief into 
another county , th~t he r~ be indict ed 
and t ried in such county . .3\lch indict 
I'.ients t4re U.f:Jhold on t h e distinct 0round thut 
eac h usport~tion or stolen propert y f rom one 
county ~.o another is a nell or fresh t hoft . 
~tate v . smith , 66 ~o . 61 . The Gr ounds , 
however , on , ,1l ich indictments ure sus tai ned , 
f ound by the ~rand jury of ~ c~unty into 
Which stol en uoods are taken by the per son 
who stedls t het. in another and dif:t'erent 
county , do not ~pply to t he cr~e ot bur
~;lary , cmd so 1.4Uch ot section 1691, I e 
vlsou St~tute~ , ~s authorizes a person co~
mittin~ burularJ in one county to be in
di cted and tried for th .... t offence in another 
county is , unucr tho rulin~ of this court in 
the C<.l.SC or' ...;x }Ja.rte vlater , 7'::, j o . 1 06 , in
valid . It foll ows froL this that the con
viction of aefena.Wlt f or burtJla.ry was er
r oneous. n 

JL13o , i lL t ho cuso of ..... x .t.'>arte vlatcr, 72 ~ o . 102 , 1 . c . 
10 7-108 , the court said : 

".:1e<....din::, section 1 2 , articl e 2 , of t h e con
stitution, in the li...;ht of the \Jel l under-



Mr. John H. Kci th - 5- January 1 9 , 1 942 

s too~ n.oaniil(; of tl1e word indictn:.ent 
t..:t co~on L ... v1 as u odifie<l by s oction 28 , 
art icle n, of t l!e bill o.._' ri...;hts , and it 
\roul-:. reu.d thus : ' I:o por 3on sL.all , f or a 
felony , be proceedGd acainst criuinally 
other\.ise t han by an indictncnt , thut is , 
O'tlH.:nlise tluu: by an .:.ccusa tion c.t the 
suit of the Jtute , by the oath of ni ne 
uen (at least , t.nd not LOre than t \ ·cl vc) , 
in th.G same count y \!her ein the offense 
was col.:nittec... , returned to i n ... uire o!' al l 
offehses , i n c oner al , in t he county de
te.t•.ninabl e by the c curt i~: ;1hich they are 
r et urned , and rindinG [... bill brouc;llt be
fo~e the~ to be true.' 

"If t his is t he t r ue reu.ding of section 
12, supra , ( ... nd i.'io cannot :perceiv e how it 
i s susceptible of any other ,) it ~~ur~ntoes 
t o every person tho right to bo exempt from 
cri~inLl prosccutiou f or a felony exc ept 
upon ~ accusation or indictQcnt preferred 
by ..... crand jury of t he county uhere the of
fense \'lU:J co.L:Ui t teo. , c...nu as the indi ctment 
under \.h i ch t h o pet itioner is hel d shows 
upon its face t hat it Has preferred by a 
grand jury of scot luna. county, und cha r ges 
t he offense not to nave been coULitted i n 
G.J.id county , but in J lo.rk county , it neces
sari l y roll ovTs that dofene1.ant cannot be 
held in custody under i t unless section 
1804 of t ho ... ~eviseC: .Jt a tut es is ef .l.·ectual 
for t hat purpose Wld authori zes sucll a pro
ceodin~ , us t ho cttorney genera l contends 
it does . That section is as f'ollovrs: 
' ~.hcnever a 1'clony has been commit t ed in any 
county , t-.nd the g :i .. d.Ild jury of the county has 
considered the D ..... tter , unci f~iled to i'ind an 
indictment a6ai nst the offender , and the 
sa:me is certil'ied t o the judge of t h e so.n.e 
.circuit f'ror.:.. t he f'ore:mnn of t..1e ..;rand jury 
or t ho cl erk of the circuit court or such 
count y , and t he judGe of such c frcuit is 
satisfied that an mpo.rtial grand jury can-
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not be had in the county \There t he of
fense was cor...;;.i t ted , he sho.ll order the 
exOLlination of the offense to be nad in 
sene county adjacent to t he said county , 
\.!1ere ~le believes no su..:n cause exists , 
but no investi~~tion can be order ed by 
hiL.. , except i n one county; and , where an 
i nciictn...ent is f.:>unu in such county , a trial 
befor e a petit jury shall be had in t he 
county where found , unless r emoved on ap
plication of the def enuant .' ,e are of 
opinion tn~t this statutory provision 1s 
utterly nul l and void , for the reason tha t 
it undertakes to deprive a .1orson of the 
constitutional riJht conferred upon hi m by 
section 12 , sup~a , of t he constitution , 
Hhi ch section , as \/C have sholm , ...;ives to 
every person churccd \rita u fel ony , before 
he can be trie~ , t he riGht t o have t ho 
char3e preferreu in an inuictment f ound by 
a ..;rand jury o1' the county \/here t he offens e 
was coi..Ildtted . ·,n1ile t he constitution ~ives 
this rluht to every person , the sta tute in 
question take s it away unu denies i t to some 
persons . "lliile t he constitution dec l ares 
that u per son char..;ed wit h a f elony can only 
be trioa ~fter ~ ~ccusation has been ·made 
upon the oat hs of the erand j ury of the 
county \ihere t he cri u e was cot.......! t ted , t he 
s tc.tuto i n (;~,uosti ou declares , on t he con
trary , thc.t a person cht:.r'-'ed with o. felony 
may be tried on ~ accusation preferred upon 
the oaths of t he grand jury of another and 
di f ferent county than the one where the 
crime ch .... r ced was con.r..i t tcd. The statute 
bein..; thus in direct conflict \lith t ho con
stitution, which can in no way be r econciled , 
must , t herefore , full bnd be considered ~s 
no l aw. " 

In ~1 of t he above cases the hol uine was to t he effoct 
t t1c t a &rand jury indictment ct1n only be presented by a t;rand 
jury of t ho county in \',hich the crir.ie has be on co:tlllli tted . 
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We u.re aHare of section .3 ?69 , ... . ;:;; . Lo. 1939, upon which 
the cases of ..,tute v . 13ocla:J.an , 124 B . ~: . ( 2l- ) 1205, and 
,Jtate v . J~ndt , 143 ...;) • ~; . ( 2d) 286, are bused . Under the 
above statute ~nd cases , a prosecution for larceny can be 
haa. e ither in the county uhere t he pr opert y i s s tol en or 
i n another county \.here t 1.e pJ.'Operty is sold or brOUuht i nto 
for t he reason t ll.d t the courts construe t he possession of the 
stolen property i n a different county other t han where stolen 
us a fresh t heft of t he property. 

Under t ho facts in your request , if the property 
stolen in Iron County nas sol ei by 'Wle defend<;;..Ut or wo.s in 
possession of t he defendant in ~cnt County , either county 
woul ll. have had jurisa iction of the cr i me . 

Sinco under Sect ion 12 , i~ticle II, of t he Constit u
t ion , supra , t ho i ndictment or informa tion is a concurrent 
rexaedy , it coes without sayi ng t hat t he infonto.tion must be 
filed in t he county where t he crii!le is conn:dtt ed , except in 
tho case of l ar ceny as above sot out and other exceptions • 

.3oction 3893 , .. ~ • .., . .. o . 1939 , partially provi ci. os as 
follows : 

11lto prosecut i nu or ci"'~cuit attorney i n 
this stat e s hal l file any inl'orwation 
churcinc ttny per son or persons \lit h any 
felony, unti l such person or persons shall 
first have been accorded t he ric;ht ot a 
preli~inary examination before some jus 
tico or the pea.co in the county where t he 
offense is alle3od t o have been corumit t cd 
i n a.~coruance with article 5 or this 
ch~pter . * * * *" 

Under t no above partial section, i t : s unlav~ul for the 
prosecutor or circuit attorney t o file an inforrn3tion upon a 
fel ony until the def endant is ..;iven a preliminary exuminat ion 
before some justlce of t he peace in t he county. Under the 
facts i n your request, you stuto tnatlan infol~tion had been 
filed in Dent County , and it ..;oes \ Fl thout aa.yinc t ho.t a pre
llw.inary \/US hel d in .)ent County , but under .Section 3893 , an 
info~tion cunnot be tiled in Iron County until a prel uninary 
is hela in Iron County. or courso , a gran~ jury i n Iron County 
could inui ct tho uefendant . 
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Since no informtion co.n be filed without a preliminary 
cxaoination i n Iron Jounty, and since i.nforcntions and in
dictments ure concurrent retJ.edies, t he only one who can file 
o.n inforr...ution is the qualif ied prosecutor or the county where 
t he crir:.e wt..s coll....dtted. l?hut he ::::...ust be qualified \ms held 
in state v . Jones , 268 ~ . ..~ . 83, 1 . c . 85, \There the court 
su.id : 

"However, t he Constitution and the stat
ute empov1er tho prosecut in3 attorney to 
initiate cricinal prosecutions by intor~
tion , in lieu of indiot~nts, which must be 
verified by his oath or by the oath of some 
person competent to testify an n witness in 
t he case , or be supported by the affidavit 
of Duch person lihi ch ohall bo filed with 
the inro~tion; the verification by the 
proseoutinz attorney nay bo upon informa
tion ~ud belief . Section 3849. The oath 
of t11e prosecutin.:; attorney is required as 
an assurance of his 30 .... d fait h . In this 
respect he perforos t he functions of the 
grand jury. The Constitution and the stat
ute contemplate that an information may be 
filed only by a qualified or disinterested 
prosecuting attorney. " 

Since i n your request you otate t hut t he informat ion 
was first filed in Dent County, this ini'ormntion vras not filed 
by a qualifi ed prosecutinv attorney of Iron 0ounty und is 
therefore null ana void~ 

In your request you refer to Section '.!>774, ti . s . Lo . 
1 939 , which provides that when it appears at any timo before 
verdict or judGment that the defendant is boing prosecut ed in 
the wron..; county , the court oay order thttt a.l l tho papers and 
proceeui~s b~ certified ahd trans~tted to t he proper court 
or t he proper county. It also pl."Qvides tll .... t t he defendant 
e,;ive bond to appear before t he proper co~t nto await the ac
tion of tho grand jury. " It a l so proviu.cs that the \11 tncsses 
ohall Live bona t o appear at zuch court, thut the prosecution 
LilY be proceeded \.d. th ao provided ~ law. In other \..rords , 
t.uc prooecution, to be continued, mustbo either by -,:my of a 
nrand jury indictment or o. prelit.:inary u. . c. t he filin~ of an 
inforoation by tho prosecuting attorney. 

• 
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\fhen rcadin.:; Section 3774, supra. , one IUUst also reud 
Jections J77 5, :5?76 , t..nd 3777 , h . :; . r o . 1939 , v1hich merely 
p~ovide t ne procedure for t he transfer of all papers til ed 
ix: the uron ..... count y , tLe re::ovul of the prisoner, t..nd that 
he has not been pl~ced in jeopardy. Tho sect ions a l so pro
vide t :1.:.:..t t~o laws rel ating to cha.IlSes of venue shall apply 
'men upplic~blc , that is , the certityinv and transfer ot 
all papers , bonds of prisoners , 't'Titne sses , etc . 

CO:tJCLUJIO:U 

In view of the a_ove authorities , it is the opinion 
of this departrJ.ent that \here t he defendant \"Tao charc ed wit h 
lal~ceny by an inforoat ion in vent County , und t h o venue shoul d 
b.t.vc been in Iron County , the prosecution can onl y be broUGht 
i n Iron 0ounty upon transfer by t ho 0ircuit Gourt of Dent 
county under t he p1>ovisions of Section 3774 , .. ~ . J . Lo . 1 93Q . 
~Lo defendant ~ust be crtillted u prel icinury i:t: Iron vounty 
or be rei ndicted by a grand jury of Iron County. 

It i~ :further the opini on of this depart ...... ent that a 
new informati on cennot be filed until the defendant is granted 
a prel ioina.ry ll.eari n{3 in Iron County for the reason that the 
information would alleGe a se!arat e and distinct cri~e in Iron 
County und t ... le infomati on 1'iled in .Jcnt ~ounty uoul d allege 
t ue l a rceny in Jent County . 

Respectfully suboitted 

w. J . :nr...KE 
.As sistant JLttornoy Genor o.l 

V.uE".l v • TiiDRLO 
(Acting ) a t t orney Gener al 

\'/JB:BR 


