
SCHOOLS: 
DIRECTORS AND CLERKS : 

Di~~erent questions relati~g ~o .. 
school directors, their quflifieations 
and election of t he clerk ~d their 
r ecords. 

May 18, 1939 

Mr. Earl c. Xearbey 
County Superintendant of S~ool• 
Carter County 
Ellsinor e , Mi.asouri 

Dear Sirt 
' 

. This ·1a in reply to youra of recent date wher~in 
you aubmit the .following etatement o~ f'acta 1n your 
requestJ 

•At the annual sehool meeting Apr. 4 . 
two directors were legally elect ed. 
A Meeting was called bJ t he Preai.
dent of the old board ror Friday 
night Apr. 7 t o qualify the new 
members . 

•s.tore Friday night t h e two new 
membe-rs went to the home of 1:he 
old member and proceeded to have 
a meeting wit hout due notice to 
the two ret1ring member• or the 
dlatrict clerk. 

"An outa1der was appointed cler k 
of the new board. and the old 41-
rector awore in the t wo new members . 
'!'hey ignored the me~ting that waa 
oalled b7 the pr-aldent of old board 
.for Friday night. . The new board had 
no clerk record book• but kept a 
r.ecord on scrap paper withhel d tram 
district olerk . 
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•r am wondering if their meeting 
was legal aa there waa onl7 one 
member of the old board present. 
Perhaps it ia not necessary tor 
the old out-going members to be 
present. 

.,. 18, 1~39 

•The new board has hired a teaCher, 
signed a contract, but a copy of 
the contract ia not 1n the d1st. 
Clerk's record bo_ok as the7 had no 
record book. They would not give 
the m1nutea of the board meeting to 
the regular c1erk who nr••• until 
July 15• 1939. 

lhphe new directors did not sign their 
oath 1n a record book at t h e time. 

"Tb.q have by thi s time made arrange
menta tor a elerk'a r ecord book I am 
1nfonned. 

•Both school boar4a are trying to 
hold their organizatJ..on and both are 
transacting business. WhiCh clerk 
8ba1l I recogn1•e aa the official 
of ficer? Would you care to give 
JD8 some adrtce and state your 
op1.niont The oounty attorneys 
aeema to recognize the new boa.M but 
there aeema to be two aidea to me. 
I would appreciate any information 
you might give.• 

To begin with we have the rule that the offi! 
ot school. district director is a creature of the atat te 
and ?le must look to the •tatutes t.o asoert·ain what auch 
dut1ea ,.ve. Your question particularly relatea to t~ 
organiuUon or the school board. '!'here aeema to be po 
question but wh~t two directors were duly e1ected to !the 
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board in whi ch the controversy now exists . 

With respect to the duties of directors in re
lation to their organisation we find theae are s et ou~ 
in Section 9289, R. s. Mis souri 1929• whi Ch are as rol
lowst 

•The directors shall meet within 
four daya after the annual meeting, 
a t some plaoe within t he district , 
and organi-ze by electing one of 
their number president; and the 
board shall • on or before the 
tif'teenth day of July, select a 
clerk, Who Shall enter upon his 
duties on the r itteenth day of 
July , but no compensation &hall 
be allowed su ob clerk until all 
repor ts required by law and by' 
the board h ave been dul7 made 
and filed. A majority of the 
board &hall constitute a quorum 
tor the transaction of buainessa 
Provided, each member ahaJ.l ba ve 
due notice of the time, plaoe and 
purpose of suoh meeti ngJ and in 
case of the absence of the clerk, 
one o£ the d1 rectors may a ot tem
porarily ~ his place . The clerk 
ahall keep a correct recor d of the 
proceedings of al.l. the meetings of 
the board. No member of t he board 
aball receive any oompensation_for 
perforndng the duties of a director. • 

~le this section requires the directors to 
meet within four days after the annual meeting- I f ind 
that by an opinion from tnis depart ment dat ed May 17th, 
19~3, written by Honorable George B. Strother, Assistant 
Attorner General, to Honorabl.e Melvin Englehart, Prose
cuting Attorney, Fredericktown, Missouri• wh i Ch holds 
that the time requirement :for the hol ding of the meeting 
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ia merely directory and that the directors could ·quall -y 
at any t~e therea£ter. I am enclosi ng a eopy ~f thi~ 
opinion tor your intor.mation. 

By Section 9287• R. s. Missouri 1929, the lawl 
provide• that the directors shall hold their off ice lql
til . thetr successors are elected or appointed and qu~i· 
ried. ~t appears 1'rom your letter that it ia the oon

1 tention of the old directora ' that the new directors 
hav• not legal l7 qualified, and for . that reason they 
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are att empting te bold over. 

Section 9288, R. s . Ml oaouri 1929~ requires 
the director•~ after they have been elected, to take 
and aubacri be an oath berore entering upon hi a dutiea 
or their oath . This toath is to be aprea4 upon the . L 
recorda or the 41atr1ct. The oath m&J" be administer~ 
'bJ' any member of the board. I note ~om 7our letter 
that the old member or the board Who waa not up tor 
reelection a~latere4 the oath to two newly elected 
directol'a. It aleo appears that tbia new board met 
within lour days after the election aa 1s provided by 
aaid . Section 9289, and atter being no.rn in bJ the~l 
direct·ora elected the clerk and their o-aths wer e a •
tered and apread upon a paper which was kept tor a re ord 

'of that meeting. 
. . 

In r egard to the aelection of the alerk it ae~m:a 
that by Section 9289, supra. that the clerk aball be 
elected on or before J'uly fit'teenth and ah&l.l enter u-Eon 
hia duties on J'uly fitteenth following. The duties Of 
the district clerk are aet out in Section 93081 R. s. 
Missouri 1929• whiCh pr ovides 1n .part aa tollowaa 

• Tne district clerk Shall keep a 
recor d ot 

1 
the proceedings of all 

annual and special meetings ot the 
qualified votera of the distr1ctJ 
also, the proceedings or the board 
or direotora. He ahall make copies 
ot the election notices. oontraota 
with teacher•~ oert1f1oatee and all 
other papera relating to the bua1neaa 



• 
Mr. Earl C. Kearbey - 5- Kay 18, 1~9 

of the district, and securely keep 
the same. He shall tranaai t to the 
county superintendent, on or before 
the t'ifteenth day of .July in each 
year, a report embracing the follow-
ing 1 tema 1 * * * ·* * * * * * * * • 

Section 9309, R. s . Mi s souri 1g29, requires t~e 
district clerk to procure the necesaarr record books for 
the proper transaction ot the buaineas of the d1str1c~. 

BJ Sections 9289 and 9308, supra, we think the 
lawmakers intended that the cl.erk would hold hia offi~ 
until July f'1tt~th, unless he rea1gne4 or i s removed 
aa ia provided Section 9291, R. s. Uissour1 1929, 
whic.h ia as foll s: 

ttThe board shall have power to re
move the district clerk from hia 
offi ce for dereliction ot duty and 
appoint another in his place, to 
whom the .former inaumbent llhall 
t-ediately deliver his bookll ?f 
papers perta~ng to the office. -

It is the duty ot the clerk to keep the recor4 
o.f t he meetings of the board aa is provided bT said s,o
tions 9289 and 9308. U the clerk ia abaent £!'om any 
meeting of the board, then some member of the board lDfY 
keep the record. Section 9289, R. s. Mi ssouri 1929. 

From the statement whi oh you have subm1 tted it 
alao appears that the new board, at their .f1rat meeting, 
attempted to elect a new cl erk ldlo kept the record o.f 
that meet ing. Since the old clerk who had been elect•d 
t or a term expiring Jul7 fifteenth had not resigned nor had 
he been removed as ia provided by Section 9291, supra• we 
do not think the action ot the board in selecting a new 
c~erk waa va11d. Apparently the new board d~d not follow 
the atatute in thi s matter and a1nce the atatute is their 
~de the old clerk ia the one who anou1d have kept tBe 
record or the meetings. The rule on this question is 
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atat.ed in Volume 56 c. J., page 33:4., at Section 20cz 

"A board o£ education, or of di• 
rector-a, trustee a, or the like 
o~ a achool diatrict or other ioeal 
school organization can exeroin 
its powers in no other mode than 
that prescribed or authorized bl 
statute. * * v * * * * * * * * 

Tbis brings us to the quea~ion if t he o~erk who 
acted a~ the meet. 1ng of the new board wu not the dul.J 
elected official~ ·are the proceedings of ·~ new boar~ at 
ita mee~inga vo~df Volume 66 c. J., page 338 • Sectiop 
211~ pr~v1dea aa follows: . 

• Aa a general. rule, and• 1n some 
ata tea., under statute• upreaaly 
so requiring,. a board of education, 
or of directors, trustees,. or the 
likei of a aohool diatr 1ct or other 
looa aanool o~~eat1on should 
keep written ~utea or a writ t en 
record of ita proceedings and ot.f1• 
o1al aota, but 1 ta unrecorded acta 
are not thereby void • 

• • * * *·~ * * * * * * * * * * * * * A &tatute requiring the board to 
keep a record book ia oomp~i-ad with 
l.:JJ' clipping or p1nn1ng a r ecord of 
a meeting to the pages of the record 
book.• 

It also appears trom your letter that the boatd 
has entered into a contract employing a teacher • but 1;he 
.copy of t h i s c~ntraot 1a not 111 the d1atr1ct cJ.erk 'a :record 
book. that la the old district clerk . On t he queet1o~ of 
keeping the record of a c.ontr aot we find t he rule ataf ed 
1n Volume 56 c. 3., pagea •95, 496, Section 539a 
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~As a general rule a school board 
should keep a r e cord of their pro
ceedings at eaCh session and their 
acts r elative to the axeeut1on of 
a contract should appear t herein; 
but theii• unrecorded a cta a s to 
contr acts are not void." 

According to this rule , U' the contract with 
the teach-er has been properly entered into with the 
new boa~, even though it is not spread upon the reeo~ds 
of t h is district, still the contract with the teaeher1 

would nQt be void. 

If the district clerk• whos-e term is to expire 
July fifteenth• fails to meet wi t h the new boar d, thep 
one of the members of the board could act as clerk ~ 
make up the proper recorda including in the :minutes o~ 
such meeting the a ctions of t he board which have take~ 
place heretofore and Which have been recorded by t he 
party wlaom the board a ttempted to select as the clerk 
before t he old clerk had been removed or h ad resigned!-

If the o~d district clerk refuses to a ct a s clerk 
for the new boar d, then under Secti on 9291~ supra, the 
new board would be authorized to remove b±m and sele c~ 
a new cl erk. 

COlfCLUSION. 

From the foregoing we are or t he opinion that 
the newly elected mambers of the school board_ togeth~r 
wi th the old member who hel d over, are t he duly elect~d 
and qualified members of the sChool board; that t hey 
were authorized to meet wi thin f our days after the 
school meeting and organize without notifying the out~ 
going members of the board; that it was the duty of 
the clel"k or the district wh o had been selected for 
a ter.m ending July firteenth to attend their meetings 
and recQlrd their action in the record books for t he 
district; tha t h i s f ailure so to do• if informed of 
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the meetinh• woul d constitute a ground ror his remov-
alJ that in the absence or t he clerk of the board a 
member of the board can act os clerkJ that the new 
board i a not authoriaed to select another clerk whose 
term will begin before July firteenth un1eas the old 
clerk resigns or ia removed; t hat the new board may 
keep it• records on a sheet of paper and l a t er enter 
t hem bn the recor ds of t he district book for that pur~ 
pose; that 1r the new director s were duly sworn 1n by~ 
the old member of the boa~ t heir oaths may be enter d 
on the records of the di strict at any t i me t hereafter• 
that 1r the new board has entered into a contra ct wi tb 
the teaCher and the contr act ia not spread on t he r ecords 
of the di strict it is not void f or t hat reas on. 

We are fUrther of the opinion that in conduct
ing the affairs of the sChool district you shoul d 
re cogni&e t he a eta or the newl y elected dire ctora W'1 t h 
the old director who held over as the acts of t he scnpol 
distri ct. 

Respectfully submitted 

TYRE W. BURTON 
As sistant Attorney General 

APPROVbD: 

J. E. 111YLOR 
(Acti ng) Attorney General 

T\VB: DA 

' 


