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Hone Os A Kamp . :
Prosecuting Attorney -
Montgomery County
liontgomery City, Missouri

/

Dear lir, Kanpd

This is 1n reply to your letter of recent date
wherein you submit a question upon the following statement
of facts:

"I have & matter up with the County Court of

this county relative to delinquent taxes, on

bulldings which are situated on leased ground
‘belonging to the VWabash Rallroad Company.

"The situation is as follows: For many years
Blattner Brothers Produce Company of Wellsville,
l{issouri, omed a large brick bullding and a
large frame bullding, whlch they erected us
their poultry plant in Wellsville, lo., wiilch
was erected on Wabash Railroad ground, under

the provisions of a lease which they had with
the rallroad company. The bulldings have always “
heretofore, been assessed to the owner of the
bulldings, as personal property and listed on
the personal tax book, and the taxes thereon
paid by Blattner Brothers, and the taxes on the
lots and ground paid by the rallroad companys.

"However, the situatlon changed in 1938, wen
Blattner Brothers sold the buildings to a party
who llved and has always lived in Macon County,
Missourli. The property,as I have stated, shows
delinquent on the personal tax book of tiils
county for the years, 1938, 1939, 1940 and 1941,
and the owner who lives iIn liacon County,ree
fuses to pay same,

"The question on wiich I would like to have
your opinion, 1s whether thig brick bullding
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and frame bullding, f or taxation purposes,
should be conside.ed &s real property, and
et up on the real estate tax book znd the
tax colle cted from the non=-resident owner as
real estate tax, or whether this is per-
sonel property, snd since the owner is a
non-resident of thils county would not be
liable for personal tax in this countye.

"y purpose 1s, that if thls 1s real estate
end taxable as such, then we could assess
same for the back yecars, under the provisions
of Section 11000, R. S. 1939, and collect

the taxes."

From our resesrch on this question, I think that
the answer to your qguestion will depend entlrely on the defe-
nition of the term "real estate". Under some circumstances,
the improvements on leased premises may not be considered as

real estate.

Heferring to our tax stetute for a definition of

the term "real estate", I find that under section 11211 H.S. lo.,
1939, the term "real property"™ etc., 1s defined as follows:

"The term 'real property,! 'real estate,!
tland' or 'lot' wherever used in this
chapter, shall be held to mean and in-
clude not only the lend itself, whether
lald out In town or city lots or otherwise,
with all thin,.s contalned therein, but

also all bullalngs, structures and im=-
provements and other permanent fixtures, of
whatsoever kind thereon, all shot towers
and all meachinery therewith connected, all
smelting furnaces and sll machinery there-
with connected, all grist mills, sawnills
(except portable mills of every description),
oil mills, tobaeco, henp and cotton fac=-
tories, tobacco stemmseries, rope weslks,
manufectories of iron, maills, glass, clocks,
and all other property belonging to manue
factories of whatever kind, sll wool carde
ing mechines, all distilleries, brewerles,
all tanneries, all iron, copper, brass and
other foundries, and zll rights and prive
ileges belonging or in anywlse pertalning
thereto, except where the same may be
otherwise denominated by this chapter.®
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This definition of the term "real property" or
"real estate", evidentally was 1ntended to make it all in-
clusive, in other words all rights and privileges helonging
or in anywise pertaining to such real estate are included in
the term "real estate" or'real property". The parties who own
these bulldings, which are situated on the rallroad property
certainly would come within thet class, because they have cer-
taln leasehold rights. Your letter does not indicate just what
those rights are but we think 1f they have any leasehold rights,
such rights may be taxed as an Interest In the real estate.

In our research in this question, we find that 1t
has been before our Supreme Court in the case of State ex rel.
v. Lilssion Free School, 162 ko. 332, 337. In that case the
Eisslicon Free School owned certaln lands which were exempt from
taxes. It lessed a portion of these lands to cne Thompson,
who erected thereon a bullding worth forty thousand dollars
($40,000), The taxing authorities assessed this land and the
bulldingz to the lkisslion Frece School. The court in that case
held that the asses ment should have been made agalinst Thompson,
a5 his leasehold interest mizht appear. In thet case in dlscussing
the qguestion which is similarily here involved, the court said:
l. c. 337.

"In most States the interest of Thompson
under a lease like this 1s real estate,
and & 8 our statute provides that the words
"real estate" shall be construed tc include
all Interest and estate in lands, tenements,
and hereditaments (sectlons 4917 and 4918,
hevised Ltatutes 1889), little doubt can ex-
ist that Thompson's interest in this realty
and bullding should be asseczsed as real estet e,
Ag 1t 1s obvious he has not been assessed
at zll, no judgment can be rendered against
him in the present actlon, but the statute
supplies the remedy in such cases."

We alszo [ind the rule stated in 81 C. J. page 187
parazraph 1503

"Except where the rule i1s changed or-modp
ified by statute or agreement, bulldings or
other improvements construected ujpon the land



Hon, U. A, Kamp . February 4, 1942

of another become part of the Ireehold
for purposes of taxation, may not be taxed
to the builder either as realty oreaes
personalty, and becoume taxeble to the land-
omer as realty, unless the land itself

-48 éxempt, in which case the liprovements
phare the exemption as part ol the land,
However, several Interest. may be owned by
different perscns in the same premises and
be separacely taxable to their respective
owners., Improvements may be separately
taxable to cne other than the landowner
where constructed pursuant to an agreement
creating an ownership in the luprovements
separate from the fee, as under a lease
providing for ultimate purchase of a build-
ing by the lsssar, or reserving right of
removal by the lessee, or where the fee 1s
subject to easements and the structures
sought to be :ssessed are appurtenant to
such easements and not to the lee, or where
applicable statutes provide fa taxation of
specified improveuwents irrespective ol the
fee ownersnip; or under statutes providing
for c ssessment of resalty tot he person in
possession thereof."

The Mission Free School case supra, is the only cause
which we find in this Itate, which is in point.

CONCLUSION.

Therefore, it is the opinion of t'1s department that
the interest of a lessee in real estate should be taxed as
real estate against the lessee.

Respectfully submitted

TYIRE %, BUATOR
Asslstant Attorney General

VANE C. THURLO
(Acting) Attorney General
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