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TAXATION: Buildings and improvement~ 
Buildings on Leased 
Hea~ estate : 

leased lands should 
as real estate . 

February 4 , 1942 

llon. o. A. Kmnp 
Prosecuting Attorney 
Montgomery County 
Montgomery City, Llissouri 

Dear I .• r. Kamp~ 

F I L E _ 

if 
This s in repl y to your l etter of recent date 

wherein you submit a qu~stion upon the followine statement 
of facts: 

"I have a mat~..er up with the County Court of 
this county relative to delinquent taxes , on 
buil dings v1hich are situated on leased c;round 

·belongine to tho r abash Railroad Company . 

"The situation is as fo l l ows: For many years 
3l o.ttner Brothers Pr odl'ce Com.n.ny of icllsville , 
L! issouri , o•.n ed a larr;c brick buildine o.nd o. 
l arge frame building , \" ·~ ch they erected as 
their poultry plant in ••ellaville, go., w .doh 
was erected on \,abash Railroad ground , unde t~ 
the provision s of a le ase M1i ch t hey had with 
the rail road company . The buildings have always 
heretofore , been asse ssed to the owner of the 
buildings , as personal property and listed on 
the personal t ox book , and the taxes thereon 
paid by .Jl a.ttner Brotbers , and the taxes on the 
lots and groun~ paid by t he railroad company . 

"Howevor, the s i t uation changed in 1938 , men 
Blattner Brothers so l d the building~ to a part y 

who lived and has always lived in hlacon County, 
:.lis sour! . The property, as I :1ave stated, shorTs 
delinquent on tho personal tax book of t 4 i s 
count y for t he yoars , 1938 , 1939 , 1940 and 1941, 
and the mmer wl':.o lives in Iuacon County ,re­
fuses to pay same . 

"The question on w i ch I would like to have 
your opinion , is whethe r t hlo bri ck buil ding 



lion. 0. A. Kamp - 2- February 4 , 1942 

and frame building, f or taxation purposes , 
should be eonsldeked ~s real property , and 
set u;> on the real osto.te tax boolt end the 
tax col~ctod fro~ t he non- resident owner as 
real e state tax, or whether t his is per­
sonal property , and since the o~ner i s a 
non- r e s ident of thls county uould not be 
liabl e for personal tax i n this county . 

" I ... y purpose i s , that if t:' i s is r eal estat e 
nnd taxable as such , the~ we coul d assess 
same for the back ~oars , u..::der the provisions 
of ... ectlon 11000, a. 0 . 1939 , and c ollect 
the t axes • n 

... 

From our research on this question, I think that 
t he answer to your -)Uest 1on will depend entire.l y on t hl. uefe-
n 1 tlon of the term "real estate'' . Under sone circm1stances, 

the Dnprovo~ents on l eased pr emi ses may not be considered as 
real entate . .tteferring t o our tax statute for a definition of 
theterm "real est ate n, I find thut under section 11211 H . ~ . t:o., 
1939 , the term "real propertyn e tc ., is defined as fol l o'·'s : 

"The term ' real pr operty,' ' real est ate ,' 
'land ' or 'lot ' wherever used in this 
chapter , shell be J.L> l d t o mean and in-
c l ude not only t he l end itsel f , Tlhether 
laid out ..:.n to\m or ~ity lots or otner ise , 
wi th all t hin s contained therei n , but 
also all buil ulnbs , struct ures a1u :L1-
prove1r.ents a.."'lo ot~er perJf!anent f L<tures , of 
whutsoevLr k i nd thereon , all shot towers 
an~ all machinery therewith connected, al l 
sruoltln 0 furnaces and al l machinery there­
with connected , ull gri s t cllls , sawmills 
{except portable mills of ever y description) , 
oil mills , tobneco, •• eJ tp and cotton .fae­
tori6s , tobac co stedmories , rope \Valks , 
uanufactories of iron, nail s , gl ass , clocks , 
~~d all ot her property belonging to manu­
f'act ...,ries of whatov~r kind , nll wool card­
i ng ma.chlncs , all distilleries , breweries , 
all t anneries , a ll iron, copper, brass and 
other foundrie s , and all r i ght s and priv­
ileees belonging or in anywise pertaining 
thereto , except where the s~ae may. be 
otherwise denomi n ct ed by t h;.s chapt er . " 
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This definit ion of tho term "real pro:>erty" or 
"real estate" , ev idontally v1as intended to m.o.ko lt all in­
clusive, in other ords all ri~ts ~nd privil e Le s Jolo~ging 
or in anyw·iae pertai: ... ing to such rooJ. estate are included i n 
the term "real esta"&c" or real property" . The partie s who own 
these builu.L .. z s, which are situated on tho rallrot..U property 
certainly wuula. come vi t:. in t h... t cla:~s, because they have c er­
tain leasehol d rights . Your letter does not indicate just ~hat 
t hose .L'iv'ltd a1 .. o but we tl' llk ir' theJ have any l ea .. e~vld riwh ts, 
aueh rir,h~ s .:JAy be ttu:ed as an interest ln the real estate . 

In our research in this cpestlon , · ·e find t llfl.t lt 
has been before our Supre...lo Court in tho case of State ex rol . 
v • • lssion Free ~chool, 162 ~o . 332 , 337. In that case tho 
l!i ssion Free .... chool O\lned ccrtl..ln l a 1u.~ · clc.~ e rE:. exe:.tpt .. :rom 
taxes. It leased a .i?Ortlon o ~ t hese land ... to une 'l'h o! .. pson, 
v{IO erected thereon a bt. ilU.ln,: worth for ty thou oand dol lars 
{ 'li'40 , 000) . 'l":e ta.'-in ..... a uthorities "";:)scssc,J t i:;. la..1d &.""1-... .:;:_e 
buildin .. to t he I s alon .t<~rce School. The court in that case 
h€. l d th• t t t .c asses ... 1ent sh vul .i _a -~ e been J.l!l.de agOC.nst 1ho::tpson, 
a :;, hi~ lease~ol~ int~rost mle;l t appear. In th ... t case in d l scuss lng 
t r.e q, .... estion w· ... c , 1 c sinilaril) here involved , the court said: 
1. c . 337 . 

''In i"Ost ~tatoe t h e i n teres t of Thc.... ... pson 
under a lease like t hi s is roo.l estate , 
and a s our statute provla.es t h a.t the •. ords 
"rea l estate" shall bo constt'ued to include 
all lntero ~t and estate in land s , tene.:ents , 
ond iler·ev.l ta..L(;nt s (sec t l ons 4917 a"lc.. 4916 , 
A•evised •.>tat u tes 18u9} , 1' ttle doubt can o x -
1st the t 'lho~psvn ' s lnterest in this r<.alty 
and bu lld in._ should be as s e s sod as ro al est at c • 
Ao it is obviou s h e ~as not oeen asse s sed 
at ~ll , no ju&gment ca.~ ~o re dered acai~st 
h~ in tho ~resent action, but the statute 
sup ;o>lies thor etuedy in such cases . " 

\i e al :;:o fi nd the rul e sta~.~ed in 61 C. J . page 187 
para...;ra) h 150: 

"l!.xcept ?rhere the rul e is chanved or ..J.od­
if'ied by stat-'u.te or a oreo."lent . buil d ing s or 
otP~r ~prove~ents constructed u~on tho l~"ld 
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of another become _>art of the f'rt-ehold 
f or purposes o£' ta.:\.ation, o ay not be taxed 
t o the bui l der ei t'~-1or as roal t y or t s 
personalty, o.nd bec ome taxable to the land ­
owner as re alty, ~1lesa t~o la1d itsol £ 

,.......i s dx.e ,,)t , in w:b.i ch c ase the i provo' .lent s 
oho.re t "1 <- exe ... "l;>ti on a!> 1 ... a rt of t !e land. 
Hotmv~r , scv 1"&.1 1nter6st n ay be o\7Iled by 
different persons. in "G}J£. same .:>romi sc,s and 
be sepo.ro. ~ely taxable to their respective 
owners . :u.provoncnts Mo.y be separatel y 
taxablo to one othei' t ha..Yl the landc\mer 
where constructed pursuant t o an a gr eement 
crt;. ~ting an owner· ~1ip in tHe. iuprovements 
separave fro40t t he fee , a s und6r u l~asc 
providine for ult~~a.tc purc~lse or 0. build­
i ng oy tl.e l essor , ur rcservin r·l.;ht of 
rmnoval oy tLe l essee , or where the fee is 
subject to ease~ent s ~d tr~ str~ctures 
sou~1t t ~ be ~sse ssea are appurte 1ent to 
such easements and "lOt to the .feo , or vm.ore 
a~ licable s~atutos provlue f er taxation of 
specified improve .... c.atc lrre s:;>octl vo of the 
f ee owne1·s. ri p ; or unu.er statutes providing 
1'or ~ sse~ s.uent of r~alty to t ... 10 person in 
_::>os~ession thereof . " 

l'he Miss ion .l:'·ree ... chool cuso .:JUpl'a , is the only c a ce 
wh lch \,o f'tnd i n thl s ..... tate , w. 1 ch is ln poi.at . 

'Therefore • it is the opL1ion of t in department that 
t c ~ntcl~cat of n l e osco i n real C:.J t o.tc shoul d bo taxed as 
real ostcve agninst t~e lessee. 

Respectful ly ~ubrrJtted 

rr-:r:nE ·· . • B u.rt•rcK 
hssista~t ALtor1ey vcneral 

V l I C • l'HUHLO 
(Actinc ) At t or ney General 


