
> 

SCH00:2 FUNDS: B~operty sold to satisfy school fund mortga~ss, when 
securities are insolvent should be handled as ~~tlined 
i n Sec. 9256, R. S . Mo. 1929. 

" 
Yebruary 28 , 19~6 . 

F l LE D 

honor a ble 3.oy .~..~ . ~ay, 
L rosecuting _ .. ttor ney , 
_onite&u County, 
Ct lifor ni a , i souri • 

.i.Jea r ~i r: 

his de)urtmont i s in recoi~t u1 your lett er of 
l e bruary 8 in rLich you r equest ~u opinion r ulating to school 
fund ort geges . Your letter is a 3 follo ~ : 

·~onitcau County , like a great 
Many oth(1r counties , during the 
tL-:te Til!en 1( n' ,..£.~ high and the 
a•ere~~ c i tizen o•ud rti~e sover al 
hundred dollars, mndc ~cl ool loans 
on real est ate . ~inc~ tten" the 
Court has hod to clowo out sever al 
of the loans made by advertising 
under tb~ sctool fund uor t gafles , 
and the lana Gold did not br ing t he 
anount of t he loan . . ~so , the 
securities l.ave 'Jecomo i n.Jolvont, 
~nd a judgment a€a1nst t hem would 
be valueless . In thi& cuse •ould 
you advise t ho srending vf money to 
get c judgQent hich can not be 
collected? 

"The sureties on t hese bonds have not 
t aken the bankrupt l aw nor ~ade an 
assi gnment for t he benefit of creditor s , 
yet t he court kno s ful l y that their 
exemptions would mor e t han consume t heir 
entire es t ates . 

11In t he event you should hold t hat a 
suit .ould , unJer the circumst &nces , 
be usel ess , ho" would ou advise t he 
court to meet such situution~' 



Honorable Roy L. KaY - 2 - Feb . 28, l $1 36 . 

It has always been t he duty of the county court with 
r espe ct to s chool funds to guard t ho same zealously, using 
ext reme care in naking loans . ..,acti on 9250 , .. { • ....> . J..o . 1929 
specifies the r ate or interest th~t may be exact ed on s chool 
fund loans, and Jection 9251 permits t he county court t o make 
loans only on l ands which are f ree from encumbrances , t he land 
to be of ~ va lue double the amount of the loan; it addition , it 
re~uires a bond t o be given, usually by t~o cit izens of the 
count y whJ must own property adsessod in an amount e~ual to the 
loan . 

...>ect ion 3253 , _{ . u . ... o . 1929 author izes tho cow .. ty court 
t. O r equir e udditiuru...l securi ty from tine to ti .... e . 

It ap;eur .:;, fro.a.l your l ette r t!1at the coun t y court of your 
county _as exacted fro~ the oortgagors ~roper bonds, but has 
never exacted any additional security. uo ·ever, ,..e assume that 
your county, like 1any other counties, l'iae beeP '3Ub jected to t he 
devaluotion of land durin£ t he depr ession , bringine ~sfortune 
t o many of its citizens, and ~s o r esult t he loans exceed the 
value of t he l and in many instances . 

~eotion 9256, 1 . v . Lo . 1929 authorizes the county to 
be come a purchaser or bidder ~hen land is foreclosed under a 
s chool fund mortgage, and is as foll ows: 

' "benever any pro perty e r etofore 
or her eaft e r conveyed in t rust or 
mortgaged to secure the payment 
of u loan of :.; chool fuuds s hall be 
ordered to be s old under the orovis
ions of this chapt er , or by virtue 
of any ?O~er in such conveyance in 
trus t or uortgage contained, the 
county court havine t he care and 
management of the school fund or 
fund s out of hich such loan was 
made may, in its discretion, for 
the prote ction of the int e r est of 
the schools, become, t hrough its 
agent t hereto duly authorized, a 
bidder, on behalf of t t s county, a t 
t he sale of such property as a fore 
s&id, and cay urchase, take, hold 
and ~anage f or said county , to the 
use of t he to nshiv out of the school 
f und of Thi ch sucL loan ~s ~ade, 
or in its o n 04me -nor e such loan 
hau been 1ade out o f t he bnor ul 
school tundJ , t &e ')rO'")erty i t may 
ec~uire a t such s~le atoredaid. 
The county court of any count y rold 
i ng ~roperty a cquired as afore said 

\ 



Lon. doy l. . Kay Feb . ?8, 1936 . 

may a ppoint an °Fent t o t ake 
charge of, rent out or l ease 
or other ri se w.nege t he sane, 
under t he direction of said 
court; but ao soon as ~rLcticable , 
and i~ tho jud~ent of said court 
advant ageous t o t he s chool or 
s cuool s int er eat ed t her ein, such 
~ro erty s hall be rcsol ~ in such 
t &nner e.-.1d on such ttlr !ls , ft. t 
) Ubli c or private sale , ad said 
court nay dee1 best for the 
inter est of sbi d s chool or schools; 
and the .,oney r eal ized on such 
sale , af t er the na~ent or t he 
ne cessary expenses ther eof , s~all 
be cone part of the school fund 
out or which t he original l oan 
was made . 1

' 

CO.~CLUuiON 

In view of t he f a ct, as s t a t ed in your letter, t b& t t he 
sure ties on t he bonds t o your a ctual knowl edge a r e insolvent 
and a judgment ould not be availi ng in the a y of obt a ining 
additional f unds , and t hat a def iciency judgment ould be value
l e ss , it is our o Jinion t hat ~e ction 9256, supr a , givinG t he county 
court ... lower to r epossess property by ...,urchase , was designed 
primarily t o take care of such a s itua tion as you have out lined . 

ue ar e of t he O!Ji nion t hat t her e i s ::10 liabil ity on members 
of the county court ~roviding t hey have do ne all in t heir ~ower 
t o -pr eserve the sclool f unds atJ.d t her e i s no evidence of fraud, 
i f the deficits ar e no t r educed t o judgment . 

AS t o advice to t he court i n nee t ing tho situation, i t 
is our o~inion t hat t he count y court should follo t he provisi Jna 
of ~~ction 9256 , Su) r a , especially t hat Jortion of s aid section 
whi ch s t a t e s nbut as soon t.s i>r acticable, and in t he j udgment of 
suid court auvantageous t o t he s ct ool or s cLool s jut er est ed 
t Ler c in , such ~ropcrty shall be r esold in such manner and on 
s uch tcr~s , a t ~ublic or ~rivate sale, as suid court may deem best 
f or the int er est of said school or scl oolsn. 

JI.P.eROVED : 

JOlfl, , • nO I]" J.ouu-4 , Jr. , 
Ca ctinR } ~ttornev Gener Al . 

Respectfully submitted, 

CJ...,_IV.-.Ll • UOLi:N , 
Assist ant ~ ttorney General 


