
\ 

\ 
>. \ 

) ' 

\J 

'.' 
, ~ ". ,_ ·i • .. ' - . . ..0: • • ( •• - .... 

·:'· ,, '{~· ~IGIPAL CORPORATIONS: 
· ' ~... . . POLICE JUDGE: 
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1 ,j.- ... ~ ...... :..r 
Offiee" of polic~ juefge ifl ci t'Y of 
fourth class incompatible with 
()ffice.of deputy she;r:>iff. COURTS: 

SHERIFFS: 
OFFICERS: 

!On~r.,;l>lt·. It• i. itllh.on 
$pa~o'* ~~b.fi~:·tr~ltt 
$l1lf4~:on~ · .Mt.·s$0~~. . 

Dear ·5fnt. tf>~. iohlt;,:on; 

August 19, 1955 

. . W.~~•: #;# t.n ~~$J>91'1$e tc> yo~r' ~•q:u:••~ t~tt tlP:inloo d$. ted 
.July 1$1 1,9$~#. whtoh ~$tlcll as tol:l~~•l 

tt ~t tJ.a$ o<:.me tQ :rt.ry • tt~ntl~~ t:QA t fi.: 
r.~~;·tl~l.l' ~l.$e t~4· .f.n~t<J~. ··.lli.4$•. .. w.· .b.o .h ... •s 
«t~gtul the dutiflt.• <lt · b.la •trt-• f.l 
•1d.1i a4Jif1ng 1n ~ts · te>rt~t•r pl:)sttll)n 
t:t$ ,. :u.pu.tJ Sht~ttr. 

·t•x:> am e>t!' the opt~lon that tlli• 14iJ Y$i'f 
nt~<Jh c>ut •t ~:rd$~ • b.o.~~V$l'l 1 tht;;Ugb;t 
your office .. may have $C>1tlt ()1;4 c:tpinton 
01! 1ntcr:matton on thi# •a.tttt~. In t11t 
-~ .. nt J'QU ttt() .. not h-.ve ~rtl\!,ng tn.t 
wou:l.(l c&v&~ th1J poc:tnt1 I would 1Ut• 
~o b:t~eby ;request· en •p;t.;;l1.1nl on tb!a 
n~a t 't:l&r .. · · 

"fh,e nam~ ot thi.e pa~aq.:a is Autt!.n 
G~a.v.ee1 'lha,-er, MQ •• and l. a.m. t-$l1abl:y 
inf<Jrmecl t'llat . he nas been acting aa a 
I>tpio\tJ ihEl,..itf tn add.1tiqn to Pollt\e 
J.u~gt. He. was fot-m.e~·11 Mattshal ot 
'rht17•"• Me jl., anti Deputy Sberitt. 

"! trust that your ortie~ may be able 
t.<rJ turni$h me with. some !~ormation on 
thia matter at ·~ early date." · 

'file pt"eciae :question presented is whether the office of 
pol1ee judge is incompatible with that or deputy sheriff. To 
dete:endne that 1t 1s necessary t() inquire into the duties of 
the two otf'iC"ea., 
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It· was :saii in stat~· ex :te1• ·walk~;r. Y• au.•, 1.35 Mo. :jas, 
.36 $.W. 6)6 1 .3.3 L•R•A• 616• at Mo, l,c. 3)~h 

'* * * ·* At common . l.aw .tbe. ot:ilr UmJ.t to· 
tho nUl'ltbtt" ot ott ieee ·one pe~tqn might 
hold was that the:y sb.9U1d be ecxnpatil)le 
f!lilci coQ~stent • The : .in.c()mpa tt'b#,.l1ty does 

· n~t consist tn • pht$1~al. 1~ab1+1$7 ·t)f 
·one pe~son to dlsche:»ge thft dut1ea ot the 

two of'£'1ees, . but ther$ l'l:ttt&t be •o•e 1n• 
()on .. s1stencr.. in. the run.·. ct1on. •. of. the . two J 
some contl ct .ifi tht;,,, ~u111e• req;u~e4 ot . 
the of!'i(Hltrs, $.8 whe:re. on:e has some supe~ 
vision of the· other 1 1$ requi:red to deal 
vlth, control, or as:d.st him. 

r.'It .was sa.id 'by .Sudge F•ls.el' 1 .. n ... ·.l!eo~le _!!. 
ttel, !.• Green; 5!3 N.Y. lt.n~. ct.t •. .36 1 
;Where one offic$ ls not·subordlna.te tQ 
the other, nor the relations ot the one 
to the other suoh as are fncon•tstent and 
repugnmt 1 thel'e is not tha'IJ inc()mpatibility 
t'l'om wh1eh the ltiw decl.eres that the accept
ance of the one is the vacation of the other. 
Tb.e force of the word, in 1tliJ'appl1cat1on to 
this matter is, that t't-om the nature and. re
lations to each othe:r, $f the two places, 
they ought not to be held by the same person, 
from the contrariety and antagon1mn which 
would result in the attellpt bJ o~ person 
to fai tb.fully and impa~t1ally discharge the 
duties "of . one, ·toward the tncum.bent of the 
other. Thus,. a man ll'l$.'1 not be 1endlor4 and 
tenant of th$ same premises. He may be land
lord or one farm and ttiJnant Qt another, though 
he may not ·at the same hour be able to do the 
duty of each relation~; The offices must sub
ordinate, one the other, and they mu~t, per 
se, have the :right to interfere, one with the 
other, before they are incompatible at comnton 
law.'" 

The judicial power of the state is vested in municipal courts 
among others (Sec. 1, Art. V, Canst., of Mo. 1945). The judges 
thereof are commonly called police judges. Among the powe:rs granted 
to a police judge of a city of the fourth class, into which class 
we a.re informed the city of Thayer falls, is that of issuing war
rants. Section 98.540, RSMo l9Q.9,, provides th.a.t such warrants may 
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be <ti~eQ~ed : to . the . sb.@1(1 e~»t · ~h.e c()untr a.mong. i&th"l's · 'f$hert!• 
llalf.t$4.~ · ~ha.t ae4t4on x-•••• •• .ttt.;l\19nt. · ·· .· ; . ·: · · ·. : · · · · 

· . I' ' ,', . {'j • . ' " F • ' •• ' ' , , ~ ' t 

iJ { ... 

''.".11 114PJ'tnt• ~-*l1t4 . ,Df . tb.$ mayt:r ,Oi' PAlice ·. 
·judge .$h~·1l' be, .~,,t,·~; t,o. the c!ty··~~toshal,. 
t~• sh~'-t.f . or . $ll7 Q.~nst.$\':llt. ~t· .tf.J.e· . e.·o~ty, . 
and. •uoh tUl~ant sh.f.tl.'P• •~etut&<l .:by ·.tb.t, 
m~a~al· op · uf:pol1'Q·~, o~· '!#he , ¢ity, · .. op. by 
th.•: &h$r#.tt . .,r:,e:av .. Qoa~t•"Pl&. ~t .the.,Co)Ulty, 
at .any·)>~fiO£?. 1d.th~fJ.. t,l\$ ~1pt1ts of· ~ai(l. · ·• · 
co.untr • :~« ·l'l~t. &1,-se:ttt\f'll't, unless .said, war .. 
ruts . .are . ~·P.i.ol'seq. .ill, the ':tnan.ner .· provided 
:f'o)' .lfarl'Ani;;s. in Q,;b4nal oases •. ~tt., .when 
aa. •ndorstt, · •P-~ll 'be EH~rved .J.n 9tp.er ~o\Ul• 
ties. as p~o.vid•e toll' l(ax>rants in o:r1m1na1 
caies.• · ~ 

section $.7 .a.ro., .RaMo 194,, with regard. to. the pow•rs ot 
deputy sher1t·.ts, ·:t"eat.e at. f·ollow~: ·- . . , 

ft:Blve~y d.ep~ty sherJ.ft. shall.. p$SStHiS al,~ tho 
powe~s and lrifiJ pettf<.>rln. an7 of . tb.e duties . 
p:reseribf.t.d bJ law .to be pertoX"llled by th.-
sb.erit't ;" · . · · 

In State ex rel• Walker v. ·Bus, supra, the eourt said, 
Mo. l,c. 332t 

"Deputy sP,eritta a~e appointed by the s}1.er1ft; 
subject to the approv~.tl.of the judge f'Jf.'.the 
c;tr:eu1t eo-u:vts; they ~· :required te> te.ke the 
oath of of:tice. whi.eh is to be indorsed upon 
the appointment and .!!,.led in the otf1ee r>t 
the. clerk of' the o1r~u.1t court. After ap .. 
pointment and. que.l1fieation·tb.ey 'sha:+l 
possess all the powetta and may perform any 
9f the dut.ies pre ser1'bed by law. to · be per• 
for-med by .the sheriff'•l R.s. 1889, sees. 
8181 and 8182. · 

" * ~" {} The deputy sheriff 1 s certainly e. 
public officer under the laws of this state, 
a.n.d his power and author! tt is coextensive 
with that of sheriff. State v. Di&rberger, 
90 Mo. 369." · -

.:So ·-
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$.~e>.t~on· ~.l.QCh n~~q l949j th~ .iherut' ·le 
:req:uir&d t~ 11 &xteutt all process di:rected to· tdm· bJ l.tgal 
~utha:vc!tr ~ tl · ··. , .,. 

'·' ·I 
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. The:tte:t~•, · tll~tte ••ul.d a~ise ·the &nQmal~u.• ilit~at#,•n ot the 
police judg$. 1~J~nl.lllS: a .. ,~rant e>t a~~e·st ·to be ••~v•d 'b.t h1tn.$lf 
as deputy sh$r~tt,., .Ji~ .. W'Ottld he.ve t~e pow•~ ot·~paaaing upon lh,e 
sntfie1enoy ot the:r&~n and to allow or d1salle'W ~la ow tee:s, 
etc·, · · · 

. An e.nal~gous OQ$e was pre$ented in state ·ex ~td .• Mttoalr 
v, ·G9.t.t\ l.5 11. l•· :So>. 9 A. 2!6.. 'rhat Qast:t tp.'folv•ct tn• <tottt ... 
patibil'1ty Qt. the j'Wlgo ~t the dist:rJ!ot court and deputr sheriff. 
The co~t sa~4, A. l..o. 227 • 

" ~ * ·* But the incongruity or such ott1cea 
in Qne p$rson is manifest. .To se:y notblng ·. 
ot the b3'<taeh $f d1gn1 ty and pr¢~p:rt.•·by which 
would reuntl t tr0lll an attempt to peJ9f<J~ the -
dut~es of judge and of:fieex:- tog$th~r, ·the .... 
power. of .. e. j:wige to, pass u.pon t.h.t) Sl11"tl~!encv 
of- an. c.rf'tlee;rt.s. return, and to allow or "to 
dillallow h1s tees, a~e quite su.f'ficient tG 
bring these Q.ft'iees with1nthl!l recogni~td 
rule ot. incom.pa t1b111 ty, by ·rea eon of 'tb.e · 
j11dieial supervision of one ot:f!ce and·tb.e 
e.qeountability of the other. ~oreove:r1 !.n 
:bhie stat;e• an officer is ·required to servt 
any prooess dUly tendered to him, and thua · 
a 3Udge o:f a .d!striet court. m.igh.t haVe. th& 
prQ9ess of his .. own court tendered to hint to · 
be served1 and become liable to apenalty 
if' he d1 d not do 1 t. * * * · · 
"It ma:y be said, however, that the respond• 
ent need not; and probably will not, under• 
take to act in both offices at ··the. same tillleJ 
~ut, in the WQrds of Ames, c.J .. in State v. 
Hl.'lown, 5 R.I. 1: 'The adnl;f.tte.d necessity of 
s~ch u course is the $trongest proof of the 
incompatibility of the two ().ffices.;' and 
'the question.of incompatibility is to b$ 
determined f'r,om. the nature. of the duties • or 
the two 'offices, and not from a possibility, 
or even a probability, that th~ defendant 
might duly perform the duties of both•'" 
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. !J.'l\&r~f9r.•·• consi~t"l~g ,the P:~·~· 'f.t).fl --~iee 9f the t.wo 
otttc•ra. -~~ upQn .the. a\lthorttr.:o~StatiJ·.•x t-ell•· ·w.al.ke~ v .. •l4t•• 
sup~e.J and $te.'be e~ :rei'. Metet).l,t' v • . tlttt, su.pr•, we are of ~he 
opinlon ~hll'b ifhE~: oftl~es o:t: poll"• 31l.~&t:11\ a city Gf tht tour.th 
clfJ.ss an4, ~eputy sheriff a:11e tnco•patlble, e».d :m.ay not be ~eld 
by the ··••~ peraol!l. e, t tla.e same ttm.e. 

CONQLU$!01 

It' ta the opinion of this &ffice that the office of poliO$ 
judge in $. e11i7 of the fourth o1ass is tn.oompe.tible with th$ 
oi'fioe ot deputy sheriff and tn~:t the two offices may not be 
held by the same peraon at the $flUiJ,e tima. 

The ,foregoing opinion, which I b:eliEiby approve, was pr&~ 
pared bJ' my- Assi.stant 1 John w. Ingl:t:.h. · 

JOllN M• DALTON 
Att0rney General 
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