
LO'I'TbttiES : 
T!t.t!:A TrtE : 

A pJan w:O.creby·persons in attendance at a raovie 
ha vin '" a chance to be selected to answer some 
question which may be propounded to them, and , 
if they answer tne question correctly, they are 
aVIarded a prize and , if incorrectly, they are 
~iven passes to the theatre , is a lottery . 
- - - - - - - - - - - - - - - - - - - - - - - -
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Doar Sir: 

~~1is is in reply to your letter of January 25th, 
1 '3{3 , w:1erein you request an opinion fror;1 this do art:::l.cnt 
on the follovin~ state~ent of facts: 

11 Upo::. Tuesday tho patrons des i r ing to 
antor the t heatr e paid a regular a~~io
sion ?rice at tho tic1 e t \'t1ndow . T'le 
r egular picture was run as advertised . 
As part of tne pro~ram within t he theatre 
the nru1a0er went upon tho stage and an
nounced t o the audience t:1.at he wo'..lld as: .. 
<r~estions t o the audience ; that an employee 
would ~ass do~m the aisles and among tho 
audience and would act as a selector; tllat 
t:1e .110 .bers of the audience who deslre t o 
part:cipate woul d signify their intentions 
b7 rais ins the~r h~~ds , and tl~ t t he selec
tor would select or choose one of such 
persons . '.i'he selector t ... 1.en nould select 
such a _Jerson and announce the fact t o the 
~acer . T'ne mn."'lat;or the.. announced t ... 1at 
the quostio~ he intended to read to that 
person vas worth t~o quarters {5J¢) , or 
SO':le monetary amount , :r answered correct
ly . 'l''1en he proceeded to read a quos tion 
relating to sone subject 130."Lerally movm. 
A typicnl ~ues tion r1as , ' .ho wr ote the 
son~ hit , ' :'r. . .Jreru:1:r.a.g of a .• ~ite Christ
~s ~t If. the jors on SO oelccted a1SWercd 
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tl.~.o question correctly, the selector 
gave that person t he sum of money first 
mentioned . Should the >erson selected 
fail to answer uithln a reasonable time 
or if that ?orson ansuerod t he question 
incorrectly: then the :-:1anacer would call 
to the entire o.udlence for t he answer . 
ln thnt event the selector gave t he 
person s o selected one and soneti"'les two 
passes t o the t heatre, which entitled 
that person to enter the theatre for 
amuseu.ent a later date free of c!"large. 

" .... ach wee~ a sum of " 10 . OJ .f'roH< the 
funds of t he entor9ri~e is allotted for 
prizes for nns~cring such questions . ~f 
s ome questions are unans'Wered, the money 
allotted for those questions is held over 
for the follo\ling woo': and tho :)rizos 
increase accordin~l •• 

"Do the a.L>ove facts constitute a. lottery 
unuer t:1.e laVTS of tlliS S ta to in ymn"' 
opinim,? 11 

.3oction 10 of Article ~>..IV of t!lo Consti t11tion of 
Uissouri , wh ich relates to lotteries , rea.ds as follows: 

" T:1e Jeneral Asse,"'lbly s i.1all i.lave no power 
to authorlzo lotteries or ~1ft enterprizes 
for any pur pose , and shall pass la~s to 
prohibit the sale of lottery or eift enter
prise tic ~cts, or tickets in any scheme 
in tho nature of a lottery, in thi3 Jtate; 
and all a.c ts or parts of acts heretofore 
passed by the Legislature of this State, 
authorizing a lottery or lotteries , and 
all acts ~~endatory t hereof or sup~le
montal thereto , are hereby avoided . 
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Joct~o:1 <.:7J~, ... 1 . J . ~ o . 193J , r/}lich 13 rul el1Cl.blinG 
net to t:10 above Constltuti nal pi"ovislon, )rov::.doo ns 
follO\'/S: 

11 !f o.ny person orzall nw.kc or eoto..blisl~, 
or o..:!.d or aaoist :i..!' mo.k~G or osto.b-
11shh"'r , an:,- lotter'J , ,...ift ent er)riso , 
policy or scne·~e of 1rc.\7ing in t:1e 
nc;.t··re of a lotte!'.. as a b 1..!SL"'less cr 
a.vocatio"l i!'. t~is stat:;) , ::>r s il.all c.d
vcrtioo or L..c.' .e public , or co.uso to bo 
advcrtlscd or '"'!!ldc pt~olic , b:,· ~.1ca ... o -~f 
o.ny ~'le\!S,~.:la_ er , ~amphlot , circular , or 
o ... l.~.or wr i tto1 or prirtcd .;1.ot~.co 'u:lorc
of, )rinted or circulated 1 ... t'1is state , 
nny ~~c~ l o t tery, Jlft o~torpr~so , 
pclicj or sch~~e or dra~L~c ll1 tho 
r_4t-:...re of c. l ot tor .u ,;: .. 3 i..Ler t:..a sa te 
is bcine; or ls to 'be conducted, held or 
dra.v;:t wi t:..i,.. O:? \':i tlL .1 t t~1ls s tnt e , he 
s~...all 'be doc eel .:_ul, ty of o. i:e l ony, and, 
upon conviction, s~ ... a.l l ·oe _.,\lnlsi.~.od by 
im:_->rison:,ont 1"1 tho ... ·o!ll tor. tiary for 
not los .... tho.n h.o nor :!lore tl12:. f 1 ve 
years , o:.."' O:J lrt;r.:sol?-.G!lt it.. tl1o coill".ty 
jo..:.l or -;,or :house for not loss t·mn s ix 
nor i.Ll"C t-.1o.n t\rel vo months . 11 

?ho loo.di·1r o.nd m..)s t reco•~ t co.se on lot ter~cs in t.lis 
stuto is 'Jt.o.to ex .:.ni. . c.~.-..ittrlc:c v . "' lobe- Democl"'at 1ub . Co . , 
llJ J •.• • (td) 700 . :':r. t!1.:s co..oe tl:.e court , at 1 . c . 713 , 
:!.:1 s pea. ~: · of' t'1.e subject of lottery said: 

11 !t \"fill be noted "voth tl10 C :mstl tu tion 
and statuto :Jroh.:.::> "' a11y sc .e .:o .... r the 
nature ol' a. lottcr .. ; and 1 t :ms 'been 
"'ovoral tlnos 11cld. t mt w~.-~h:i.n t:1cir 

car.i·1• .. a.1d intent a lottery includes 
cvory :Jche-lo or device u _.ereby rury~hing 
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of value i s for a cons ider ation 
allo tted by ~~nnce . ~tate v . ~erson , 
318 o . 633 , 63J , 1 -> . ~ • • 2d l OJ , 111 . 
l'lle wor d has no technical • lear1ing o4o4'1 

our l as . Lotterles are judicially de
nou·•ced as especially "Vici.:>us, in co::.t
r arlson with other forw~ of g~~lins, 
because by t hei r very nat ure t hey are 
publ i c and pes t ilentially infect t he 
v.'hole c~l ty . J.he) prey u1 on t ile 
credulit y of the unwary and nidely 
ar ouso and appeal to t he gn~ling i n-
stinct . ~ -~ .. · :: ... .. . .• ~ -<- " 
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And, on t he elements of lottery , at 1 . c . 71::> , the court 
furt .1er said: 

"1~e cl~ents of a lottery are: (1) 
cons i deration; (2) prize; (3) chance . 

.. <-- • ... .... ..- .f- ;: ... • •• • • •• • n 

1-·ro::1 t ao state.:..e~t of facts \7L.ic'1. you submit Tie find 
t hat t her e .:s no quest.:on but what t-;;o ot; t:~es o elements 
exist , nru1ol: , cons~deratlo~ ~~d ~rize . 7he consideration 
for the admission t o tl~ movie , and the prize t o t he person 
\7ho io selected t o ansYJor t he question if t he person an~mors 
t ho question cOl'rcctly o.nd , if ~o doos not ans\ror t he question 
correctly , ho st.:ll gets n pr ... zc, which is passes t o the .. 1ovie . 
'j?his leaves a question of whether or not t here is on e l ement 
of chance involved. 

Under t ho facts which you subnit on employee passes 
dovm the a i s les and a:::1onc tho a.udicnco and selects a person 
trho nill be interrogated. All ::;>orso:-.s in t he audience \7ho 
desire to be interrogated arc asl:cd t o r aise their hands and 
£ron those r.ho ra:se t heir hands t~c e~ployce sol ects the 
one who w::.ll be .:.nter rogo.ted and a."l!lo·..mcos t he fact t o t ho 
manaeer . ~~en tho nru1agor announces t h e question and states 
\7ha.t it '1ill be \.ortil if tho q·,esti Jn i s answered correctly . 
By these .:acts ,·:o t h i nk t l-.. ero can be no doubt but that the 
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poroon who is attending tl c movie has the cho.rice of being 
selected as the qn~ uho \;111 be int errof;ated . If ho is not 
in the theatre , tl1on, of course , ho could not be selected. 
From Y-Our ::state"'lent Vic understand that the peraonn entering 
the t heatr e paid a r0GUlar ad~ission price , so ~c ass~e 
t hn.t thoro uero no free tic:ccts and for tha.t roaso , , eve~ 
person taking part in this pl~~ had ~aid a conBidero.tion 
t herefore • 

. e havo researched co~siderabl~ on this question, which 
is annotated in 113 .uL.1 1121; 103 A""~R 867; 48 A:-~'1 1106 and 
57 ALR 424 . Tho question of w'leti1or or not the element of 
ctance exists in any part i cular plan will depend upon t he 
facts . We quote fro::n t ! ... e cases i n t :1.ese annotations which 
we think are closoot t o the fncts which you have submitted . 

In 48 ALR, 1 . c . 1117 is stnted tho folloninc: 

11 In State v . Jhorts (1868) 32 r . J . L. 
398, 90 A":i. . Dec . CC8 , o. lottery \'/8.8 

lleld to be sho":T.'l. u!:..cre defendant , ex
hibitl~C o. p~~orana , had previously 
circulated luxndbills to tho offoct that 
000 presents of various valuos uould be 
distrib~ted nmor~ t ho audience , ru1d 1n 
purs..1o.nce t~ ... oreof gnve each person upon 
entering a numbered ticket, and after 
the close of tl1e oxhib l tion persons 
hol d.:."'·C nu 1bers called out at rando~1 
were Given premi~o according to defend
ant ' s selection, if he th~uGht t hey 
would bo good advert i sers of h!s exhibi
tio~ . The court sald, in deliver ing 
t he opinion: ' Talt:ing a practical vlow 
of tho thing , its real nature cannot be 
misunderstood . I t is clearly a 'lot
tery,' if tested by any of tna ordinary 
definitions of t hat term. A l ottery, 
says Johnson , is a "ga.;1e of chance; a 
distribution of' prizes b:i chance . " This 
ingred~ont of' chance is , obviously, t~e 
evil principle against which a l l prohib
itory laws aro a in1ed . It is by this 

• 
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means t~at cupidity is solicited, for, 
if fortune be propitious , in considera
tion of the trivial price of a t i cket, 
a r e t urn of value is t o be expected. 
This tc~ptetio~ was , undoubtedly, of
fered t~ the public b}· tl1ese de ... eJ.ldants . ' 
T".ne court i n conclusion says: ' !ly con
clusion ~s t hat t his was a game of 
chance, and c onsequen tly a lotte ry, and 
none the less so oec~ se of t hoso reser
vations of control over i t , by t he adroit 
use of which the getters- up of the g~ e 
\1ere sure , in all substantial respeets, 
t o be the winners . It is an affair con
spic, ously wit hin the mischief at which 
the stat ute is leveled; the part i cular 
trai ts of i t , above noticed, appear like 
devices t o evade the law. But the law 
reGards not mere semblance , but s ub s tance 
of t hings , and consequently these devices , 
h~wover ingenious, cannot be successful.' 

"In ~!ogley v . Devli n (1872) 12 Abb . Pr . ll . 
S . (~: . Y . ) 2 10, where tic!cets were s old 
to a r r and concert for t he benefit or 
char:ty, each ticket enti tling the bearer 
to adoission to the concert, and to what
ever ~1ft micht be awarded to its number, 
t he sche:rue was held to be a l ottery. " 

A l.!issour i case is annotated 1n 57 ALR 424 , a.s follows: 

" Tho statute against aiding t he establish
ment of a lottery as a business or avoca
tion was he ld in State v . ~erson (1327) 
- r 0 • _ · _ , 1 s . v: . ( 2d) 101) , to have 
been violated by the presiden t of a corpor 
ation engaged in the future bus iness, where 
t he method of business was t o sell con
tracts for '55 each, to be paid on veekly 
ins t alnents of ~ 1, tho company reserving 
t he right t o discount one or nore contracts 
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each ·.:eek oy charging. off deferred 
po.y-..cnts and dell verir~'-'" t o tho con
tract ~older .53 worth of furni~~re 
withvut f'urthor IlO.~e!lt . The co"...lrt 
held ln ef'fect t hat tho dls countint; 
of t he contract es.c:1 \leek at the ,:>lea
suro of the c ompany was a determinat ion 
by ' cl~ce ' wi t hin the neaning of t a o 
statute , and rej ec t ed t he co~tention 
t :W.t t:1e ele1.1ent of' 'chance' 1as not 
prese~t because t aere was absent from 
t h o determination of t he winners t he 
cas tine of lots, and dra~1inG of cards 
fro~.1 a box or \meel , or oti1er method. 
usually employed in such tr~1sactions . " 

We thiiU t hese authorities sup) ort our conclusion . 

From the foregoing it :s tho opinion of tl1:s de~art~ent 
that a p~an ~kereby persons in attendance a t a movi e theatre 
are given a chance to be selected as t he one t o answer 
questions which may be propounded by t ho manager , and where , 
if they answer t he question correctly, t hey are a~arded a 
prize, or , i f incorrectly , they are given passes to t he 
t heatre, is a l ottery and in violation of t he Constitution 
and laus of t~is state . 

AP .RO v..ID: 

R"Y ·~c:UTTRICK 
ATTCRlffiY- GEUERAL 

T'.IB :C? 

TYRE \: • BlmTv!r 
Ass istant Att orney- General 


