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,- PROBA'l'E COURT : Probate c.Judge cannot require security for costs 
~ ; in an insanity hearing . 

December 28 # 1938 

F f LED 

l/io 
lion . Elza Johnson 
Assistant Prosecuting Attorney 
J asper CoWlty 
Carthage , l.~iasouri 

Dear Sir: 

~his depart ment is i n receipt of your request 
for an official opinion which reads as follows: 

lows: 

"I shall appr eciate your giving me 
at your earliest convenience, your 
opinion as t o whether or not a Judge 
or a Probate Court may make an order, 
requiring Security f or Costs 1n an 
insanity hearing begun under the pro­
viaiona o'f Section 448, R. S. ~o . 
1929. Sections 1237 and 1238 R. s . 
Mo . 1929- 1n providing 'for ordera 'for 
Security for costa, do not specifically 
name the Probate Court, and Section 
2058 , R. S. o. 1929 provides that r ro­
bate Courts shall be governed by cer­
tain s ections as to jurisdiction. 

"I fai l to 'find any decisions 1n our 
courts touc~ t he above questi ont 
and wo~d appreciate your opinion. 

Section 448# R. S . ~iasouri, 1929, reads as 'fol-

"Ir inror.mation in writing, verified 
by the i .n!'ormant on h is best infor­
mation and belief , be given to the 
probate court that any person in ita 
county is an i diot, lunatic or person 
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of uns01md mind. and incapable of 
managillg Ms a.ffaJ.rs • and praying 
that an inquicy thereinto be had• 
the court. if satisfied there is 
good cauae for the exercise of ita 
jurisdiction. sha11 cause the facta 
to be inquired into by a jur.yz 
Provided• t hat if neither the party 
giving t he information 1n writing, 
nor the party whose sanity is being 
inquired into call for or demand a 
jury. then the facta Jn8.7 be inquired 
into by the court sitting as a jury." 

This s ection aeta out specifically the procedure 
for t he commencement of the hearing on insanity, 

lows·z 
Section 2058. R. S. 1asouri. 1929, reads aa fol-

"Probate courts. in the exercise of 
their jurisdiction, shall be governed 
by the statutes in relation to admin• 
istration, to guardians and curatprs 
of minora and peraona of unsound mind. 
to apprentices, and auch laws as may 
be enacted def1n1.ng and 11m1 ting the 
practice 1n said courts . • 

It will be noticed by thi·a section that the pro­
bate courts shall be governed by the statute 1n relation 
to administration to guardiana and c~atora of mLnorst 
etc.. It provides further for the enactment of oth•r 
laws defining and l~ting t he practice• in said courta. 

The law as enacted for t he filing of securities 
f or coats in ordinary civil procedure and 1n ord~ 
civil actions is aet out 1n Section 1238• R.s . iaaouri• 
1929, and reads aa f ollows: 

"U, at any time after the ccam:ence­
ment of any auit by a resident of 
th1a state. he shall become non-resident, 
or in any case the court shall be aatia­
fied that any plaintiff is unable to pay 
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the costa of suit_ or tb.at he is so 
unsettled aa to endanger the officers 
of the court with respect to their le­
gal demands. the court shall. on motion 
of the defendant or any officer of t he 
court, rule the plaintiff, on or before 
the day in such rule named, to give ae­
curi cy for the payment of the costa in 
such suitJ and 1f' such plaintiff shall 
f ail. on or before the day in such rule 
named, t o file the undertaking of some 
responsible person, being a resident of 
this state, wher eby he shall bind him­
s elf to pay all costa whiCh have ac­
crued or n;a.y accrue 1n such action, or 
deposit with the clerk of the court in 
which said suit is pending a sum of 
money suff icient to_ pay all co•t• 
that have accrued or will probably ac• 
crue 1n the case. subject to be in-

. creased at any time whenever the court 
may deem pr oper and by ita order re­
quire, the court may, on motion, d1.a­
mias t he suit tmles.a such undert$1ng 
shall be f iled or sum of money be de­
posited before the mo~ion is dete~ned. " 

~s section , 1238 supra. is not contained 1n any 
article governing probate court Juriadiptiona. 

The s tatutes pertaining to the procedure 1n in­
sane inquisitions must be strictly conatrued. I n the case 
ot Ruckert v . Moore. 295 s .n. 795, l.c. ~98, the court 
said& 

"An insanity proceeding is 1n invitum, 
and seek.a to deprive t he citizen of h ia 
liberty or property , or both. Such 
proceed~ aeeks to take away f rom the 
citizen. not only hia right to the pos­
aeasion of his own property, but also 
h1a right to contract .freely with re­
s pect t o his property, and to diapoae 
of and do with it aa he will. There­
fore it is said thata 
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"' \1here a statute prescribes a 
certain method of procedure to de­
termine whether persona are insane, 
such inquiries must be conducted 1n 
the mode prescribed. and the statute 
regulating such proceed~ muat be 
followed strictly.' 14 R.C.~ 556• 
557. 

• tProce.edings f or an adjudication of 
insanity against an individual are re­
quired to b .. 1n strict compliance with 
the statutoey requirements.' 32 c. J. 
6M. • 

In the case of State v. Holtcamp, 235 Mo. 232, 
l.c. 239• the court aaidl 

• The 1nsan1 ty inquiry invol vea no 
question of public wrong. It ia a 
proceeding to protect t h e private 
rights of the i ndividual in hia prop­
erty and person. Such proceeding 
constitutes a civ11 caae, and one 
w1 thin the conati tutional amendment 
provid1ng for a three-fourtba verdict. • 

Proceedings i n the probate court must be filed 
exactly- and the statute must be stricta.y construed aa 
aet out in the article• concerning actions and proceed­
ings before the probate court. It was so held 1n the 
case of State v . G~otte, 257 Mo. 1. l.e. 11. where the 
court aaida 

• \iho are the parties in interest in an 
inqueat de lunatico under our statute? 
Manifeatl71 (a) the public at large, 
that 1 t may not suffer in person or 
property f'rcm t he dangerous vagariea o~ 
mania of the 1ndi vidual alleged to be 
of unsound mind• and for that such per­
son by a dissipation of his property, 
may not beccme a charge upon the public 
purae • azxl (b) the per a on whoae mind is 
under auapicion. the alleged crazy per­
son .. that he may not suffer .from the 
detention of hia property o.r penon in 
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the custod7 or another. If there 
be othera who are interested, 1n 
reason, the7 .fall into the clue o~ 
the general public~ a1ready mentioned., 
or they fall out of canaideration be• 
cause they act .from sinister personal 
motives of eelf•intereat, not f airly 
to be taken into account aa producing 
an interest in the law to be reckoned 
with here. • 

It can readily be seen by the hol ding i .n t hia caae 
that the public ia the real party in interest and s ecurit,. 
for costa Should not be required of the inror.mant or 
p_laintif.f aa he ia only an instrument .for the purpose. of 
carrying out a public duty. 

The Legislature 1n .following Section 2058, supra, 
saw .fit to set out another section to determine who 
should pay the coats by enacting Section 455, R. S. J.tia­
aouri . ., 1929, which reads aa .follows a 

•rt the person alleged t o be in­
sane shall be discharged, t he coat 
shall be paid by the person at 
whose instance the proceeding is 
had., unless said person be an offi­
cer., acting o.f.ficially according to 
the provisions of this article, 1n 
which caae the costa Shall be paid 
by t he county. • 

This section .follows t he law as set out i n ordin­
ary civil actions, but since Section 2058, supra, aeta 
out the procedure or hearings on ina ani ty ~ it became nee• 
easary to enact t his section 1n reference to cost• in the 
articles dealing with jurisdiction by t he probate court 
of persona of unsound mind. 

T.here ia no question but that the procedure o~ 
ina ani ty hearings is very different .from the procedure 1n 
ordinary civil actiona.. In regard to this matter, 14 
R. C.L., page 556, Article 8, states: 

•Where a statute prescribes a cer­
tain method of procedure to determine 

·--.: 
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whether persona are 1naane, such in­
quiries milst be conducted 1n the mode 
prescribed. and the statute regulating 
such proceedings must be followed 
strictly. A8 a general rule the law 
is set in motion by a petition or in­
formation of a more or less f ormal char­
acter spread be!'ore the court by same 
one who assumes to act in the matter . 
The petitioner !'or an inquisition of 
lunacy is not a party thereto in any 
different senae than any other person, 
and is not personally estopped by the 
f indings of the jury, except as all the 
world is estopped. While 1n the major­
i ty of cases the proceeding is insti­
tuted upon the initiative or a member 
or the !'amily of the lunatic, yet it 
!'requently happens that it is set in 
motion by s ome friend or acquaintance 
of the lunatic, or even by a law otfieer 
of the state, and that with which the 
courts are mainly concerned is not who 
institutes the proceeding, but whether 
it is !'or the best interest of the in­
dividual alleged to be a lunatic and of 
the people among 1lh om he lives . Under 
the statutes of same s t ates any one, 
even a stranger, can petition f or a cam• 
mission to inquire as t o the sanity of any 
other person wi thin the jurisdiction of 
the court, and it bas been said that this 
was the rul.e at common law, although a strong 
ease was required i f the application waa 
not made by some person standing in a near 
relation to t he supposed insane person. 
¥fuen, however, an inquest touehi.ng the 
sanity of a person is begun, the inter• 
est of the petitioner be~ sUbordinate 
to the interest of the public and to 
that of t he person under inquicy the 
petitioner may not dismias the inquest 
unless the court consent . " 

As said above, the statutes in regard to inaanity 
hearinga must be strictly construed, as have been enacted 
i n the articles re:ferring to matters of which the probate 
court baa jurisdict~on, requir~ security for costa in 
insanity hearings. 
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CONCLUSION 

In view of the above aut horities, it is t he 
op1n1on of this department that the probate court can­
not require or make an order f or security f or costa 1n 
proceeding• brought for the dete~tian of insanit y 
aa set out under Section 448, supra. 

We have made considerable reaearch and .find no 
case 1n thia state or any other s t ate where th1a matter 
was finally passed upon and are bound to determine the 
questi on only by the statutes of thia s~ate . 

·w. J. BURKE 
Allaiatant Attorney General 

AP:'ROVED By e 

J . E. '.!'AYLOR 
(Acting ) Attorney General 
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