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Pro3ecut~ng attorneys of the county containing 
a popul ation of less thanone hundred thousand 
cannot ',be appointed by the county court to 
represent insane persons in an insanity hearing . 

Decembe r 28 , 193'7 

F l L ;: 0 
Mr . Alvin H. Juergensmeyer, 
Prosecut ing Attorney, 
Wa rren County, L/- -Warrenton, Mo. 

Dear Sir: 

This will acknowl edge receipt of your l etter request
ing an of: ici al opinion under date of De cembe r 22 , 1937 , which 
r eads as follows: 

"At t he l ast ses~sof the Legislature 
a l aw was pas sed re u~ring t ha t tne County 
Cour t , on insane hea ings , a point an 
a t torney to represent the insane persoi.l'~ 
at t he hearing - pr ovi ded t h ey do not have 
an attorney . 

Can t he County Court appoint t he prosecuting 
attorney t o represent t he presumed insane 
per s on at the hearing, and if s o , woul d the 
pr osecut ine attorney be entitl ed t o addi t~on
al pay ?" 

Secti on 11364 R. S . Mo . 1929 provides as follows: 

"The county cuu r t s of a ll counties i n thi s 
stat e containing one hundred t housand 
i nhabitants or more , according to the l ast 
decennial census of the Uni ted States, and 
of all such count i es as may hereafter con
tain one hundred thousand inhabit ants or 
mo r e , may, i n t heir discreti·on, a _!..poin t 
and commission a s other off icers are 
comnd s sioned by tho county cour t a count y 
counselor, who shall be a person l earned 
in t he l aw, at l east t wenty- five years of 
age , and who s hall hol d his o::ice for 
two years , a nd until h is succe - s or is 
a ppointed, commissioned and qual ifi ed: 
Provided, t ha t in all counties containing 

' 
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les s than one hundred thousand inhabitants 
the office of county counselor is hereby 
abol isre d ." 

According to the l ast census , which was 1930, Warren 
County only had a population of eighty t h ousand eighty two 
and according to Section 11364, as s e t ou t above, coul d not 
have a county counselor. 

Section 11318 R. S. r.:0 • 1 929 , in r ef eren ce to the duties 
of a prosecuting attorney, provides as f ollows: 

"He ·shall pr osecu t e or defend, as - t he cas e 
may requir e , a ll civl l sui ts in which t he 
county is interested , repres ent generall y 
the count y in al~ matters of law, investigate 
all claims agains t the county, draw all 
contracts relating to t he busi ness of the 
county , and shall gi ve his op_nion . without 
fee , in nntters of law i n which t h e county 
is interested, and in writing when demanded, 
to the county court , o r any judge thereof, 
except in counties i n which there may be a 
county counselor. He shall also attend and 
prosecute , on behalf of the s t a te , all cases 
before justices of the pea ce, when the sta te 
is made a party t hereto: -~:.-.;r;z...;,c...;:-;.~~:--:H:-::-:HHHHH~o . 0 

Under Secti on 8646 of the 1937 Session Laws of Missouri, 
page 511, this section providess 

"At the time a~pointed, unless the investiga
tion shall be adj ourned over to some other time , 
t h e court shall c ause t he wi tnesses i n attend
a.nce to be examined before t hemselves , or a 
jury, if one be ordered for t he purpose , dul y 
chosen and impaneled , according to t..'lle pr actice 
of the .court . At leaat one of the wit nesses 
examined s hall be a reputable physician. If 
no licensed attorney appears f or t he alleged 
insane person at su ch he ar i ng, the co ~ rt shall 
appoint an attorney to repr sent su ch person 
in s uch proceeding and shall allow a reasonable 
attorney fee for the ser vices rendered, same to 
be taxed as costs in such proceeding . " 

According to Secti on 8646, if the county cour t should 
appoint the prosecuting attorney to defend t h e insane person, 
the prosecuting attorney would be representing conflicti ng 
interest . Under Section 11318 R. S. Mo. 1929, the prosecuting 
attorney must represent the county court 1n all of its pro
ceedings and could not at t he .same time represent an insane 
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person which is a matter brou ht by t he county co rt 
against the insane person . 

According to Rule 35 of the Supreme Court , Sub- Division 
2 , as set out in paragraph 6 , and whiCh is r el a ted in Volume 
339 Missouri , the St.preu1e Court states : 

"Adverse Influences and Conflicting 
Intereata .--It ls the duty of a lawyer 
at the t ime of retainer to disclose to 
the client all t he circumstnaces of his 
relations to the parties , and any interest 
in or connect on w:th t he controve~sy, 
wr..i ch might influence tne client in t he 
selection o~ counsel . 

It is unprofessional to repro sent conflict
ing inter Jsts , e ~ cept by exp~esa consent of 
all concerned given after a ru11 disclosure 
of the fa~ts. \11 thin t he mea.:1ir1u of this 
canon, a lawye~ represents conflicting • 
interests when, L~ behalf of one client 
it is his duty t o contend for tbrt m t ch 
duty t o anot:~ r cli.:mt requires him t o 
oppose. 

The oblig~ tion to repro sent the client \fi t h 
undivided fidelity and not to divulge his 
secre ts or con:iden ces forbids also the 
subsequent acce tance of retainers or employ
ment from others in matters adversely affect
in~ any interests of t he client with respect 
to wh1ch confidence has been r Pported." 

This rule was also confi-rmed in the cn_se of In re : Conrad, 
105 s.w. (2d) 1. 

In State v. Roltkar.i.p1 51 s . ;·/. (2d) 13, paragraph 17 1 
the court held o.s .follO\/S: 

n ->s..'-••. ., • .,...;F~~..,-:· :~-:~ ~ ·-: . .;}.;,~~ :--::-.:-.:-;:..:,c.~;-.;'"·;: \'lhether one side 
or the other is right is mrlmport ant in this 
case . Doth sides seek to 1~ ~~ ~~omasson 
adjudged insane and e t ch seeks t o prevent 
contr ol of Thomass on by the others . No 
attorney for either side of that controver-
sy could rightly represent him. Much less 
can such an attorney waive any of Thomasson ' s 
constitutional or statutory r 1ghts . Wurdeman 
appeared f ar Ella F . Bolles , informant, against 
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Thomasson in the first proceeding i n 
St . Louis Count y , and by t ha t act 
alone is disqualified t o appear for hLm, 
or waive any of his r1 @:1 ts in another 
l ike proceeding in the same court . " 

In the above case several of the re l atives of the 
insane pe rson had filed differ ent proceedings in different 
probate courts aski ng t hat t h e party be decl . red insane . 
One of the att orneys in a form r proceeding represented 
one of the r elatives i n t he insanity hearing and later 
at tempted to represent t he ins~~e person in another proceed
i ng . The court i n pass ing upon the case , refused to allow 
the attorney t o even chonge f r om one int erest t o the other 
interes t and stated t hat t he attorney could not repres ent 
conflictlnu int erest even aft er he had left the employe of 
t he other part y to t he la. suit . This holtin6 was also hel d 
in St ate v. Mueller, 51 S. W. (2d) 8 ; 330 Mo . 641 . 

CC CLlSION 

In conclusion it is the opinion of this office tha t 
t he county court cannot appoint the prosecuting attorney 
of a county containing a populc t i on of les st~An one hundred 
t housand , to represent the insane peraon at a hearing call
ed before the county court of such a county . 

Respectfully submitted , 

•;r • J. bL :?Jt·~ ~ 
Assistant Attorney General 

APPROVED: 

J . E. 'i'AYLOH 
(Acting ) Attorney General 
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