
APPROPRIATION : Appropriation under Section 3 . 120 . Laws 
of Mi s souri , 1951 , page 47, is available 
only for r efund of " taxes ." REFUNDS : 

FILED 

1-$ April 21, 19 53 

Honornb1o J . Rex James 
~dministrntive Officer 
Division of Health 
J eff erson Cit , , Mi~souri 

Denr Sir : 

Reference ia made to your r equest f or r n off icial 
opinion of t~~ s off ice , r ending as f ollows! 

"I would like to request nn opinion 
as to ~ur intorprot a tion of Sect{on 
3 . 120 of the ap~ropriation lnw~ of 
1951 throu~h 1953. This is a ~ootion 
appropriatinc funds to t~o Director 
of ~ovonuo for p~ying ro~unds f or 
vari ous stato dopartrnonts . 

" Tho Division of Henl th io facod ' ith 
the nocesoity of r ofunding sor e t.30 , 000 
to "·351 000 per bionniuxa for ovorpP.y
monts or erx•onoouo po.yrtf'nto of vnr.l.uus 
f oos colloctf' d by tho Division. The oe 
fooa are coll ected for such thin~s 
as transcripts o f birth cortificotC'o, 
inspection nnd licensing of tourist 
courts and hotolo , bovora~o foos , 
water nnalysis fees , etc . ~t prosnnt 
wo arc makinr these r efundn by ho l ding 
the orir innl payment until it becomes 
apparnnt tmt th snrvice co.nnot be 
r ""'ndercd r..Ld t hon r efund ne the orieinal 
payment ; or bJ rcfundin~ out o~ current 
r~vcnue . 7.ho St3te Auditor informs 
us thnt b oth procoss~ s are incorroct . 
Tho Dir c tor of 1ev-nuo hns s tnted 
thn t he 1.d. 11 ttake these r 'funds for 
us, if in your op inion <·ection 3 . 120 
is broad enoueh to covor tho r efund 
of foe s collactnd. 

1, . 



Hon. J . Rex J rumes 

"I woul d appreciate on early opinion 
in t his regard , in that if t h is Section 
is not adequate it lfill be necessary 
for n ew legislat~ on to be enacted t his 
session. " 

Sect on 3.120 , found LCl.ws of ?fissouri 1951, pn r e 47, re
f erred to in your l etter of inquiry, r ends a s follows : 

" Thoro is hereby e.ppropr1C\ tod ou t of 
the Stato Treasury , the sum of Seventy
five Thousand Dollars (t>75,ooo .oo), 
of vthich sum Fifty Thousand Dollnrs 
{t>5o,ooo .oo ) is chnreeable to the 
roneral Revenue rund, and Twenty- five 
Thousand Dollars ( ~25, 000 .00 ) is 
chargeabl e to that portion of tho 
State Revenue s ~t Pp ~rt for the support 
of the free pu~lic schools , or so much 
thereof as may be necossary , for the 
use of the DirQctor of Revenue , for 
the purpose of paying refunds for any 
over- pavment or erroneous payment of 
sales tax or any other tax which the 
state rs-authorized to coTloct , o.nd 
which is credited ao 3 tata Revonua , 
as provided by l aw , for the period 
beginning July 1, 1951 and ending 
Juno 30 , 1953 ." 

(r.mphasis ours .) 

We have emphnsized the word "tax" appearing in the appro
pri ation measure for tho ranson t~t such ~ ord has acquired 
a fixed technical :ceaning in lnv1 which is peculiar and appro
priate to the phraseol ogy omploy~d in the statute. Th~reforc , 
we direct your attention to f action 1.0?0 , RSlo 1949, reading 
as follons : 

" 'ords and phrases shall be taken 
in t'~oi r plain or ordinary nnd usual 
sense, but technical words and phrases 
having a peculiar and appropriate 
ma nning in law shllll bo understood 
according to t hoir t echnical iMport . " 

Thn moaning ascribed t o tho word "tax" has been set forth 
in 61 C. J ., paRe 68 , frorn which we quote 2 
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Hon. J . Rex Jrunos 

tt .3sontial s of Tax. Aa i ndicated 
1n its definitions , tho essontinl 
clmrnctoristics of a tax aro that it 
is not ~ voluntary payment or donation, 
but an enforced contribution, exactod 
pursuant to l egis l ative authority, 
in the oxerci se o"' tho taxing pol'Jer, 
the contribution boinc of a proportion
ate character ano payo.blo in money, 
and inposed , l evied , and collected for 
t ho purpose of r aising r evonuo, to bo 
used for public or governmental pur
poses , and not as payr.ent for some 
specia l privilege gr anted or service 
rondorod . Taxes levied for govern
mental purposes nro not imposed on 
tho basis of a special and particular 
benefit accruing to oach citizen in 
proportion to the taxes paid, and tr~ 
amount is only limited b:r r over11r.1ontal 
noeds . Taxes and taxation ere therefore 
distinguishable from var ious other con
tributions , charges , or burdens paid 
or lrnpos ed for particu l ar purpo~es or 
under particul ar po~ors or functions 
of tho r,ovcrnrnont , such a s forfaituros , 
fines , and penalties , and foes of public 
officers . So th~rP is a distinction 
between liconso foes or occupation taxes 
and ordinary t ruces , bet,;een taxes and 
asaosgments for purylic icprovernonts , 
and betwocn tho pol:or of taxation and 
t ho richt of omin 1nt domnin . In v~ow 
of the ossontia l characteristics stated 
above, the question uhethcr a particular 
contribution, chargo , or burden is 
to be rer,ardcd a s n tax doponds upon 
its r eal nature , and i f it is in its 
nature a tax, it is not material that 
it rnny bo called by a di fferent name ; 
and conversel y if it is not in its 
nature a tax, i t is not metoriPl that 
it may have boen so called. " 

Also, the following ap earing on page 73r 
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Hon . J . Rox Jame s 

"Fees of Pub l ic Officers lTot Tsxes . 
Foes presc r i bed to be pa id by indi vidual s 
to public officers , hether in the 
judicia l or executive departnent of 
govornrn~nt, for s ervice s rendered, are 
no t ordinari l y taxes , unless the ob j oet 
of tho r equirement is to provide 
general r evenue ro.thor than compen
sation for those o~fieers , as in the 
ease of gr aduated fees in probate pro
e oodi ngs based upon the val uation of 
tpe estnte end having no r e l ation to 
t he s ervices r~nderod or c~pensation 
received therefor by th~ officer . On 
siMilar principl es , '"here statut es 
provide for t he in~poction of e iven 
cor.:-odities, with a viow to de t ermine 
tho ir quality anc1 fi tno sa for use , the 
foe s to be P"id to tho inspectors a ro 
not properly c l assed as taxes . " 

\ 'i th t :bis dofini tion of the word "tax" in mind , we have 
examined th.f' varicus statutes under \,U.ch nvnoy is collected 
by t he D~vioion of Health . It is not,d t ha t in all instPncos 
such money ari ses fror.t tho pa~ent of license foos , inspection 
foe s , copi es of publ i c rocords , at ceter a . It i s apparent 
that t hey do not fall within tho r.1oaninu of t he \'lor d "tax" 
a s that \~rd is used in l ogo.l phraseol ogy . Innsmuch a s t he 
Gone r a l Assemb l y in v1ri t ing the appropriation act , quoted supra, 
has seen fit to refund onl y "tnxeu" which havo boen over - paid 
or pa id thro~gh ~rror , wo are constrqined in construing such 
act to li~it its ~p~lication onl y to oonoy pai d i nto the 
State Tr easury arisine f r om imposts havin~ the char acteristic• 
of tho l egal dof!ni tion of tho word "tax. ' 

COllCLUS io:tJ 

In tho prvmisos , we are of t he opinion that the appro
pria tion made under <"ect:ion 3 .120 , found La'fts of !fi saouri , 1951, 
page 47, is not av~ilnble fo r th~ r epnyrnont of moneys erron
eousl y collect •d or o~,cr-paid na license foos , inspection fee s , 
or fees f or tlo obtention of copi os of public r ocords nnd 
t hat r efunds the~eundor rnry be made only with respect to 
" t axes" which hn.ve boon o •ror- paid or erronoous l y paid. 
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qon. J . Rex J ame s 

Tho foregoing opinion, which I hereby a porovo , Tla s pre
pared by my t.ss istant, Mr . Will P . Bcr17 , Jr . 

WFB : lrt 

Your a v ery truly, 

J O'Ill 1.: . DALTO! 
It tor ncy Gen rnl 


