
· .SHERI?FS ~ . . - 1) The Sheriff rm~s~ furnish whole~ome .. food. to Jnrisqners 
: in j ail . 2) A county should furn.ish E\' lipment cherefor. 

3) If the coQ~ty has no such equipment it may .e~se· equip
ment from the Sheriff for such purpose by cont ract for a 
reasonable sum to be included in the actua l cost of feed

Boarding a nd 
Feeding Prisoners; 

: ing prisoners . 4) The Sheriff must make a sworn statement 
each month of such actual cost . 5) The County Court must 
audit same to arri Ye at vrha t such actual and necessary 
ccst amounts to and then draw a warrant on the coUJ'lty 
treasury , p3y&bl e to the Sheriff for such ac tual and neces· 

--------------------------:sary cost. 6) The Sheriff can-
:r.o.rch 10, 1452 : not l awfully employ a relative 

:within the fourth degree of con· 
:s~~guinity or affini ty to pre 
: pare me al s f or prisoners , or fo· 
: any other pur~pose , and chgrge 
: the county therefor , but may ac 

F.onor r-.':-: le 0 . P . J ennings 
Prosecutins Attorney 
I.iontgornery County 

:cep t services of a member of 
:his family without cost to t he 
:countyo 

3- 11-sv ~.~on t['"ome r y City 1 !·Ki s so uri 

Dear Mr . Jennings: 

Thi s is t he opinion you requested from this 
JepartTtent respecting t he p rocedure to be followed 
by the Sheriff in furr~shins b o a rd and food to prison
el~s in t~e county j ai l of your county . Your l ette r 
in detail , submitting nume rous questions to be con
sidered6 reads as follows : 

" 'I'he County Court and the Sheriff of 
this County have requested that I ob
tain an opinion f rom you regarding the 
cost of boardin3 and feedin~ prisoners 
lodged in the County J a il in accordance 
with Chapte r 221 in the Revised St atutes 
of Missouri for 1949. Section 221 . 090 
provi des that the She riff shell submit 
a sta tement supp orted b y r~s affidavit 
of the actual costs incurre d by r~m in 
the b o a rdin6 of prisone rs . 

11 As to vh at con stitutes actual cos ts , 
the County Cour t and the Sheriff have 
not been able to ag ree . Under the ar
rangements in this Co~~ty he retofore , 
the County Cour t h as not furnished any 
equipment for the preparing of meals or 
the se rvi ng of same , nor have t hey pro
vided a~y equipment for the keepinr of 
prepered or unprepared food. In the 
past , our :;:heriff s , be cau se of t~-ll s fact , 
h:::~ ve used t h ei r own personal e quipment 



1ionornbl e V . 

anC. the She r iff ' s wife , or some ~embc·r 
of :Us :ra~i ly ViOUl d pre?::l re t :-:e m33ls . 
Request an opi ni on as to whet~cr or not 
the County Court , unde r the Statute s , 
are re quired to fur nish t he necessar y 
e quip:-ncnt f or keepin~, ~reparin; , and 
servi nr the foods tuff to pr isoner s . 

" I n de te rminin~ t l1.e cos t of food fu rnish
ed t o pr i sone r s , if t h e S11f> r iff furni3he s 
the necessary equipment and s ome member 
of his fa~ily prepar e s t he me al s , should 
a r easonabl e a llowance for t~e use of said 
e~uipment and the labor in the preparation 
of meals be considered as a pert of the 
costs? If t he She riff has no member of 
his family physically able to prepare said 
~eals would he be au t horized to hire s ome 
one to do this work and include t~at amount 
in the cos t s of meals f urni shed. the i nr:1a te s 
of the J ail? 

"I woul d appreciate an answer to t::J.ese re 
que s ts as soon a s pos s ible fo r t!le r eason 
that at the present time , our County Court 
and Sheriff have been unable to reach an 
a~reement on the payment of the co~ts f or 
feeding t he prisoners ." 

rrrontgome ry County , r.,is souri , is a county of t he 
t !.llr d c l ass . 

·J:'he provi s ions of our statute s cover~1inr: the "board
in::- and f eedinr: of pri soners when confined in the county 
jail of a county of t he t hird class are f ound in Section 
221.090 , Chapte r 221 , RSMo 1949 . Sub- section 1 of said 
Section 221.090 prescribing what the Sheriff shall do re
spec t ing the boarding and feeding of prisoners confined 
in the county jail of such county reads as follows : 

"Boardinr, of prisone rs --expense , how paid , 
( cl ass t hree and four counties) .--1 . In 
each county of the third or fourth c l ass , 
the s!1er :i. f f s:,.al l f urnish w:1ol eso;ae i'ood 
to e ac~ pri soner confine d i n t~e county 
jail . At the E'l1d o .~" each ''10nt:-:. , he shall 
surmit to the county court o. s -;; 2.tement 
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:Ionorablc ..J . ·y . Je nn.inr s : 

su:;>ported by his af fidavit , of the actual 
cost incu~re d by him in the boarding of 
prison~rs ; tot;e the r v:i th the names of the 
prisoners , nnd t~e nurnbcr of days each 
spent in jail . 'I':."'le cotmty court shall 
uudi t t!1e s t atement and draw a warrant 
on t he county treas~ry payabl e to the 
she~iff for t~e actu~l and necessary 
cost . 11 

~~e statutes of this State prior to the enactment 
of said Sub- section 1 of Section 221 .090 , have provided 
tha t the County Courts of the counties of the State should 
fix the maximu."n price to which the Sheriff was entitl ed per 
day for the boarding and feedinr of each of such prisoners . 

The Legislatu~e , n~~n~ both t hird and fourth class 
counties to he affected , Laws of Mi ssouri , 1949 , page 571, 
enacted the pre sent law :;ove r nin[; this question, and now 
appe erinc , as hereinabove nored , as Section 221 . 090 , ~sr~o 
19~-~9 · 

Sub- section 1 of said Secti on 221 . 090 , as will be 
readi l y observed , in its purpose and effect , relieves the 
County Courts of the several counties of any duty or auth
ority to fix the sum t o be allowed the Sheriff for furnish
ing board and food to prisoners and imposes that express 
and exclusive duty upon the Sheriff . 

Sai d Sub- section 1 also provides that, at the end 
of each month, the Sheriff shell submit to the County Court 
a state~ent supported by his affidavit of the actual cost 
incurred by him in the bott rdinf. of such pe rsons , toc:e the r 
v1i th t !le nar.o s of said .o:oi so~1.0 r3 ... ~,1d thl3 n u.:·:1bor of days each 
spent in jail . 

The duty imposed by said Sub- section 1 upon the 
County Court respecting the subjec t is that the Court s hall 
audit the statement of the Sheriff to check the accounts and 
vouchers submitted each !":10n~ by the Sheriff to determine 
wh a t such necessary and actual cost is for furni shing board 
and meals to prisoners and draw a warrant on the county 
treasury , payable to the Sheriff , for the actual and necessary 
cost involved in furnishin t:: rihol esome food to such prisone r s . 
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Eonorab l e .._ . :-: . J ennin:::; s: 

TI:e statute requires t~~e s:~B riff to furnish whole
so!!le fooci to eac!l prisoner coP.i'incd in the county jail . 
·:!ebs ter ' s _!ew lnte r!latior.al 0ic tionary, Second Edition, 
pr,..e 2922 , defines 11 \"ib.oleso::ile 11 in C:.a finiti on 2 as : "Pro
mot inr. physical \-:ell - being; beneficial to the health or 
t!~e pres~rva.tion of h e-a l th ; * ~'" ~~ . 11 The lan?-uar.e of the 
statute !:lakes no further r <'f3rence to the cha racte r of food 
t o be sorved such prisoners . 1~us , it is l ef t to the reason
eble jUQ~~cnt of the Sheriff as to the items and character 
of the fooC. t o ·,,e ~mrchnsed , to be kept on hand , t o be c ~rcd 
f or in such r.lc.:L.""l :·~ r t::1n t the .f'oou \7ill re::l3 in who le so~e , and 
be so f urni shed to such pri so::1.ars . 'l'his , we beli~ve , would 
necc1:lsarily require prope r equip;;1«nt rease;:-:abl y adequate fo r 
pre par in~; :"llo a l s and the ;>ropor and safe - k cepin;:;- of such foods , 
p!"epared or unprepared . :'he She riff is not requi::--ed by l au 
t o furnish cquipm.Gnt for the upkeep of the county jail , or 
take f rom his own pocket funds to purchase equipment fo r 
the furnishings used in the maintenance of the county jai l. 
The cases are numerous v1h: re our Ap _>c l late Courts have had 
s~ch ma~:ers before them and have c onsistently he ld that it 
i s the duty of the county to provide all county office rs 
with prope r furnishin3 s , proper equipment a:1d necessary 
r~e:;ms to maintain and c arry out the duties of their respec 
tive offices . -.7he r e the statute he.s made no provi s i on for 
co~pcnse tion to be paid to such of ficers fo r furllis!"-.in6 such 
services or equipment , the county must pay for the s ame or 
reimburse a county officer when he has used his o~~ funds 
f or such purposes . 

In Ewing vs . Ve rnon County, 216 Mo . 681, a suit was 
file d by the Rec order a~a~nst the county for the recovery of 
~os tar.e expended by the necorde r over a period of four years 
one r;nd one - half ~!lonths . 'rhe Court he l d that t he :;:\ec o rder 
was entitl 0.d to be rei"!lb~rsed for this -oo sta~e and allowed 
2'ecovory f or t!1e full r>o riod . I'he Co•1r-t said., l.c . 69.5 : 

"-::- ~- ·:<- n;a~ere , 1 * ·:-:· -~ 1 the law require s an 
officer to do what necessi tates an expendi
ture of money fo r WP~ch no provision i s made, 
he ~ay pay therefor and have t he amount a l 
lowed him. * -li- * Thus i t is customary t o al
low office~s e :r:;Jenses of fue l , clerk hire , 
stationery , lis hts , and other office ac 
cessories . 1 " 

In the cas e oi' 2 oone County vs . ':.'odci , 3 !To. ll~o , 
( .. e9rint _J<~ ·e 30 ) , it n)?ears th.~ t fo dd , the Circt~it Slcrk 



Tiono rabl e :.J . ~ Jennin c s : 

oi' ;1oone Co'J.nty , furnisb.o d R ~louse in w:J. ch to mtnn.tain his 
office ., ".? or several y r:: nrs . ·:odd. pre sented his account to 
the Circui t Court for allowance . Tha t Court allowed him 
c ompensation a s re:1t for h is bouse and ordered the County 
Go ur·t to pay Tc:id . The Co'--mty Court refused , and mandm!lus 
o :'lsaed . Upon an D. ?pcal , the Supreme Co'.lrt he ld that the 
8ou:1~y s ··:ould )2Y Todd. fo :r rent for t;"1e use of rJ.s house 
"S .,.-'., o-7',~-ic~" rrhe r.c l: ,.,•- 1 c 1 ' ') ( ~e""r' ,,.._ ""' · ·e f2 ) l· ·n '"'O <l c .. .... ··- - <.J . _ .. J. .· ·./ - - l• J • • _..., ~ lj .J... _ ...,_lJ ..:-""-"" • ..) ~ ....... 

!':a 1 ~i ;l , : , sa :_d. : 

11 ~=- -::- .;, I t is made 'c:he .:l u ty of the Co un ty 
Cou rt, t herefore , to pr·ovide houses for 
the public offices belon,sins to the coun
ties , and unti l this is c one , the county 
has no ri~ht to throf-1 this burthen on the 
cle rk; but s~ould pay rent unless some 
equivalent is r:;i ven to the clE:>rk for the 
use of his house . -:c -::- -::- • 11 

Humerous othe r ca£es of like character have been 
so deciO.ed by our Appel l a te Courts, w:i.th like results . 

It would necessarily, we believe , be a pnrt of the 
furnisr~~; of board and meal s to 9risoners confined in the 
county jai l for the She~iff to emplpy some person to prepare 
and serve their meal s to the prisoners if he h3s n o person 
upon v:h ora he can depend without pay to perform such services . 

You inqu ire in your l et ter if service by a member 
of t~1e Sheriff ' s fam.ily in the :;> repara tion and s erving of 
meals may be include d as a pe1rt o f t h e co ~· ts of furnishin_g 
1~)o ::>. rd an ~l. ':Jeal s ~ic such prisone:-s . 

I f the Sheriff has a membe r of his fa~ly abl e and 
wil l ing to prepare and se r ve the meals for prisoners, with
out c her r;e , he may , o f course, take advantage of that as
sis tfu~ce , but he cannot lawfully employ any member of his 
farri l y for such services or empl oymen t , nor may h e b P-r g a in 
with the County Court to include t~e s e rvices of any member 
of !rls fa!nily as a p a rt of the cost of preparin~, cookin3 
or servins meals for prisoners and include such services i~ 
t he co nt of fooc a:1d board furn:l shed inmates of the jail . 

Se ction S of Articl e VII of' t he :;:>resent- Constitution 
of t ""lis State s t.<'\te s : 



":\ ny ;;uhlic of f ice r or e ·:rployee i n t::1in 
s t A- te who b y v l r tue of ~s o "f ice ur em
p loymr>nt n a:':'le s or ap_::J oints t o pu bl i c of
fice or e:.qloymcnt any relP. ti ve v:i thin 
t he fou:-tb. de ;.ree , b y consans uinity or 
affi~ t y , s hall t he :--eby forfe it his of
fice or E1~ployment . " 

:'";in i s t he ne;:o tism p::--ovis ion o l' cur Cons t i-:ut i on . 

~rhe case of S tc.te e x inf Ilo l"'!:lfl~l , Prosccutin:' At
t orney vs . · :llis , 28 s . . :. ( 2d ) 3b3 , was before our Supreme 
Cour· t on o.uo wa r an to to oust a Circuit Cl erk of a county 
in t~s s-:nte for viola tion of our n e potism s ection of tho 
Constitution because he ha d appointed his wife as Pis deputy 
clerk. Ouster of the Circuit Cl erk for such offense was 
ordered hy the Supreme Court . ?ne Court hel d tha t a wife 
is witlun the prohibited degree of affini ty in he r mari tal 
relation t o her husband prohibited by the Constitution. 
The Cour t so holdi n ; , l.c . 367, said : 

"-::· -::· -::- She is related to him. by affinity 
by reason of the onGaz ement before the 
!n.a:rri a p-e , and th~ t rela tionsr..i.p of af
finity continues after t he r.tnrri a~·e . 
The absurd fiction that he coul d not 
be r e l ated to her but is rel ated to 
her blood kin by r:tarri ase disappe ars 
entirel y . 11 

"Ne , the ref ore , believe it would be unl awful for the 
She riff to a ;?pr opria te t he s a r vices of s.ny rel a t i ve within 
: he prohibited de r ree of re l a t ionship , eit~---· r by consant:;uinity 
or affi~i t.y , inc ludinr:- c. :ne robo r of his fa·~~il:r , t o p!"'epare and 
s c :-ve -:neal s to prisone rs as a p ~·rt ·or tho c os t o f boa r dinG 
and feedinc p~isoners and include any sur:. in his statement the~efor 
to the County Court of the cost of furni s .1i ng such board and 
food to s uch prisoners. This would clearly be an employment 
prohibited by the section of the Constitution quoted . 

1/e beli e ve i t would be nrooer and lawful for the 
County Court and the Sheriff t o- contract for the Court t o 
pay a reasonable f ixed s tun to the Sheri ff f or the renti ng 
a...l1d l c asinr, of any equip~nent he -:-nay otm and w!lich he neces 
~arily use s in perfo r.nin.c; t he C.uty of boordinr; ~nd feedinc 
"t)risoners . Se c t ion h9 . 270 , \::>?.;o 191~9 , s to. te s , in port, a s 
follovts : 
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" L'he said court s l1all h a ve c ontrol and 
:nane -,:e ne nt of the ?ropF- rty , r c- al and 
pe rsonal , be l on0ing to the co un ty , and 
shall have po>m r and au thor ity to pur
chase , l eRse or receive by donation any 
proper ty , real or pe rsonal , for the use 
and benefi t of t he county; ·:~ ·:: -:: • 11 

It woul n. appear plain that the Court , so hav~n:s the 
r i r:h t to lease any prop<:Jrty , real or personal , for the bene 
f it of t he County , the County Court could ente r into such a 
cont~act with the Sheriff if i t chose not to furnish the 
neces s ary equipmen t fo r the performance of such duties by 
the Sheriff . Such contrac t , howeve r , :must be ordered of 
record and be e xecut ed by the Court and the Sheriff in prope r 
and c onve~ ti.onal form. Section 432.070, RS?.~o 19lt9 , reads 
as follows: 

"No county , city 1 town, vill A.r,e , scho ol 
township , s c:h.ool di s t rict or other muni 
cipal corporation s hall make any contract , 
unles s the same shall be within the scope 
or i t s powers or be expressly authorized 
by law, nor unless such contract be made 
upon a consi deration wholly to be perfon~
ed or e xecuted subsequent to the makin~ of 
the contract; and ' such contract, includine 
t he consideration, s hall be in wri t i ng and 
dated v.hen made , and shal l be subscribed 
by the parties thereto , or t heir aeents 
authorized by l aw and duly a ppointed and 
au t horize d in writinr, . " 

: 'he leasing or renting of p roperty by a County Court 
f or the benefit of a county under t he authority of said 
Section 49 .270 , supra, has been approved by decisions of our 
Supreme Court. The case of Ebert vs . Jackson Count! was be
fore the Supreme Court of Mi ssouri, reported in 70 s .w. (2d ) 
918 . The f acts were that the County Court rented or leased 
a room f or a courtroom and office for a Justice of the Peace . 
?he Supreme Court he ld the contr act valid as an i mpl i ed power 
under Section 20 78 , R. :3 . Mo . 1929 . The section there con-
s tr-u.ed is our present Section ·'+9 . 270 , s upra . Sai d s e c t i on 
t:1e n , as l10\'<1 , :-e ad, 1n t hl s pa rti culA:- , fl. s f ollows : 

!'·:!- ~ :· -:~ ? urther ::lo r e , i t is a l s o :;::orovided 
as :'ollows : 1 J:he said co~rt s··: :-~1 1 ha ve 
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control E.n c 1nanas e r'1e nt of t :1e !>r>ope rty , 
r e al Bn d pc rn onal , belon~;ine to t~1e couJ1t y , 
anc s~all h nve power and author i ty t o pur 
c~se , l ease or receive by dona tion any 
prope rty , real or personal , for the use 
and benefit of the county . ~:- ·::- -~ ' Soc tion 
2070 t n. s. 1929 ( T.~o . St . tmn . Sec . 2078 , p . 
2658; ." 

-.. i ._ . .n +- ' t ' . . ' +- .._ 'I 1 _c.e C :JnS ~~~uc ul. Ol1 0.1 v!16 SaTUe s ec 1.0111 . c a~ · · ..:>~av • .,...7 1 

Sec . 9 , no\'~ Section 49 . 270 , was earli er before the Supreme 
Cour t in the case of ria lke r vs . Linn County, 72 t.!o . 650 . Of 
t he Court 's authority to lease proper t y for the benefit of 
the county and ca ring for the county property the Supre!':le 
Court , l . c . 654, sa~d : 

"The duty devolved upon county courts 
in the fo roeoing sections of taking 
such measures as shall be necessary 
to preserve all buildings and prope rty 
belons inr, to a county ca r ries \Vi t h it 
t he power t o bind t he county in a con
tract which, in the exe rcise of the 
judgment of the court , may seem to be 
necessary to consm~ate the object for 
which the duty was imposed, and which, 
in point of fact , tends directly to 
cone umma te the o b j e c t. -t:· -!:- -c~o • " 

Section 49 .310 , RSMo 1949 , [ ;equires the County Court 
of each county of this Sta te , mentl.oning courthouses and 
jails , to "acquire a site , construct , reconstruct , remodel , 
repair, maintain and equip said courthouse and jail -:~ -::· ~:· • 11 

Sec t i on 221 . 020 , ~SI(o 19!~9 , reads as follows : 

"The sheriff of each county in this s t a t e 
shall have the custody, rul e , keeping and 
charge of the jail within his county, and 
of all the prisoners in such jail, and may 
appoint a jailer under him, ~or whose con
duct he shall be r e sponsible ."' 

\'ie have observed from the decisions cited , excerpts 
from which are hereinabove quote d , tha t counties of this State 
rmst equip t he off ices of e ach county f or c arrying on the busi 
ness of any such o: f ice . ?~is includes Sheriffs ' offices · in 
all counties of the Sta te . (Harkrea.der vs . Vernon County , 
216 r:!o . 696) • 

("' 
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·.,e beli e ve o. con ~ rue t :·1~ de bet\'Ieen the County Court 
\ '!i th. th.e Sheriff of' nny county for the lcas ::.n'·: and usc of 
equiprae n t owned by the Sheriff f or s aid ?Ur poses , an& the 
l e a s ine con t r nc t ch u :!'t:_:e to he ;'aid ':Jy the cou.."'l ty , ;-o ul d not 
be inval i d as a~a::. ns t publ i c po l i cy . 15 C. J ., pap,e 517 , on 
thi s s ub j ect , states the fol1owin;:: text : 

11 ~!- ·=• o~:- A county may con tr~c t with i t s 
minis~c ri al officors , \'!here such con
t rac t s are not prohi b i ted. by statute . 
~-"' ·~: ~} . " 

Tho t e xt quo t ed in 15 C . J . 517 , unde r footno t e 61 , 
ci tes , in s u p port t he ro of , t he caGe of Do ::1 r d of Conuni ssi on ers 
of Ti ppecanoe County vs . Ui tchell , decided by the Supreme 
Cour t of Indiana , reporte d 30 t1 . ~..: . ~-09 . 'l'he Supreme Cour t 
of I ndiana uphe l d the val idity of t h e contr act o.n d t h e a.u t h 
o r i ty o f · the c ounty to make i t \'Ii th the coun ty c1 e l'k , where , 
1 . c . 4 10 , t he Court said : 

11The f'ac t th3t t h e appe llee was nn of'fi cer 
of t he county d oe s not of i tse l f a uthorize 
the con clu s ion that t h e contr act is voidab le 
b e caus e opp osed t o public_p olicy . It is 
qu ite well e.r, reed that t he offic e rs c on 
t r o l lin g the affairs of a public c orpora 
tion may con t r act \U t h minis t 0 r ial officers 
of the corporation unles s such contra cts 
are prohi bite d by s t atute . -::- -::- -:~ 11 

(Evans v . City , 24 N. J . Law , 764; Detroit 
v. Redfield, 19 Mich . 376; 1·~e.yor v . Muzzy , 
33 Mich. 61 ; McBr ide v . 3 rand ~apids , 47 
Mich . 2361 10 lor •• ~ep . 353 ; TJ . :~.;. v . Brindle , 
110 U. '3 • o88 , !4- Sup . Ct . Rep . 180; S tP. t o v . 
Ha u s e r , 63 Ind . 155. ) 

1,'-ie are ad vi s e d h ere tha t Montgort1c ry County is without 
equipme n t t o prope rly pre s e rve f'ood , prepa red or unprepared , 
for such p r i s oner s , and tha t , apparent ly, the Sheri rr doe s 
have equipme nt which i s beinc n ow used f o r such purposes . 
Cons iderinc the terms of' said Se c t ion 49 .270, supra , prov iding 
tha t t h e cow1ty ie authorized t o lea se p roperty , real or pe r 
sona l, f or t h e benefit of t he c ounty , we believ e that t he 
County Court of !~ontgomery Co unty wou ld be ac tir.L[: l awfully 
and tho t tbe same v10ul d 11 b 8 within tho scope of i ts p owers 
or eJ<?ressly authori zed by 1Enlf11 as i s rea_ul red by sai d Sec tion 
432 .070 , supra , in l easinr: such equ.ipr~o!1 t from the Sh.e rirf by 
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cont!"'cct un~cr -;~:e _)r~;:.~.s::.o:::1s of said Sec tion '.9 . 270 , s upra . 

I t v:lll ·~) e obncrveC. f ror.t t;1.e to r :ns of said :.Jec t.i on 
1:.]2 . 070 t~:.nt the consil'!cro';:i.on of such c ont::·act t"!.u s-t be t ha t 
t ne contra ct is t o be _:;erfcrr1ed 01~ e xecu~ed subsequent to 
::11e .,.:1a!dn-: of tne contract . Tt-~s mc a ;}s , vre believe , thnt 
··ontf' o~e r7 .::.o:1r.t'r wou.ld not be s:.lt1jor:i.zed to a ·· ree in said 
ccn';;~:2c t t o )ay, " !!or• woulc the S!le riff be a1..;t~ori zec to a -- ree 
i.n sa::.d contr::ct to rec c~ve , ar::.r compe~1sa.tion :· rom ~:1e count y 
for ar-y use ~':'13de of the Sheriff ' s equip'!lent f or such purposes 
nrior to the '"lakin- of ';he contrs c t . 'l' tJ.O Drovision no t e d i n 
said Sec tion 1~ 32 . 0 7o r es trictinG the conside re. ti on of' a con
tr'lc t , and t~e pe rfo~-t~nce thereof , t o be executed here sub 
se quen t t o the execution of t!1.e co.ntra c t is not in coni'lic t , 
~ut is in obe~ience to and is not prohibited by Section 39 , 
Ar ticle III of the pr0sent Co~stitution of ~~is $tate whi ch 
prov iC:es t :-,.3 t t!1e '}enoral Assembly s ha 11 not h r: ve poiYer , under 
Sub - section {3 ): 

" ·!'o ~rant or t o ~tJ.thori ze any cov.n ty or 
:::u.~1ici~al aut::-~ori ty t o :--ra."l.t a!:y e:~tra 
co~·r;>e:lsa t i on, f ee or a llowance to a 
public o::'fi ce r , s.::::en t , se rvant or con
tr:J.ctor aftE? r s s rvice he s '~een re ndere d 
or c con~rac t ~as been entered int o a nd 
performed in whol e or in part; 11 

• 

. .-e also believe t b..a t the -orovisions of sai d Sec t ion 
~9. 270. authorizing t he entering into a contract between 
nontgoraery County and the Sheriff of the County for the l eas
inc by the county his soid equipment f or its use for such pur
Poses subsequent to tbe r:wki n.--:; of the con-.: r act , constitute ex
pre ss .~u thori ';;y of l n::.· so t o do G.!ld t hn t said. Sec t ion ~9 . 2 70 
1!l1d said c ont:'nct if !!'!nue the reunci.er , ''.Ould !lot be in conflict, 
but would be .in compliance with and in obedience to , and not 
prohibited by , Section 39 of Article III of the present Con
stitution which states in Sub- sec tion ( 4 ) thereof , that the 
General Assembl y shall not h a ve power . 

" rroo pay or t o autho rize the payment 
of a ny claim against the s tate or any 
county or mttnicipa l corporation of 
the state un~cr e.ny n -reement or con
tr~ct mr>.de wi thout exp~css rr u. thor i ty 
o: .. 1:-lw; rt . 

Su'l - s"ci:ion 1 o f' s:1.::' .Soc":.ion 221 . 0 90 re~'li-:.-'0 3 the 
~ o:.m::;r Cou"'t to nll :. it -:he s::i'-::;err.ent of t.h~"· .3:lnri:'~~ as t o the 
verity oi' tho acco:.Lnt ho :;rcson·:s _.., or C J ·:m:1sa ·..: ::. ')n ·or :·lO--·rdin--
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e::Fl fcc:lln~: ,?risoner~ c::mf:!..n~ ci ir: t~e cou.nty jni1 . ."iebstcr ' s 
J.~-..... 1, ·· l• r.,"' r...,.,-f--;c.~·'··- 1 . ,J.c •· ·;o-~or·· ....,_,. A 1C'"' ,lcf ; •1es 11 u-:J.'"' .;7: 11 J.·n ~·J • - -- ... . . . · - .. . \... - .J - ..... c;l .J , 1.:~ · ...., - -J J ...... - -- ........_ .... -

C.c.f.L~1ition 1 us : 11 !\ :for:-.1a1 or o .":""'.Lc:i.ul cxa:·;inc.t ion and vc~i -
.::' ic <: ·:.l o n of .'"' ccoun ~:.3 , voucher::> and other r :) co: ·l s ; -;;- ·:' ~<- • 11 

Su~ -section 1 o~ said Se c t ion 221 . 0 90 p l a ces t he 
.. :.:u.r;y anc! r·::; sponsi"!Jili ty upon t~ 3h'}riff t o dcte r::ll:.ae r1hat 
is r eason::t 1"1 J nc ces~ ary to p rovid.e , prepare a nd fur!1ish f or 
b oard 3nd ~ea ls to the prisoners c onfined i n a county jail . 
3 <:iC. Sub- s oc tion 1 r·eauire s tha t a t tf!e end of each :.1onth 
the S!1eriff s::1sll subriiit t o t:1.e Cou.11ty Court a. statement 
sup!Jo~ted by h is afi'icia\~i t o f t he actual cos t incur red by 
:lim in tho b oo.rdlng of prisoners , to:;ether v!i th the names 
of the persons and the numbe r of days each spent in jail • 

. :'e beli eve , unC.er the facts submitted to us and the 
ap? lication thereto of the authori t i es here cited and quo ted , 
~e ~ave answe~ed the several q uestions submitted to us in 
your reo_ues t for t~li s opinion. 

It is , therefore , C1.msid.erinE:; the premises , t::O.e 
o?i~~on of t~s Dey~rtv.cnt t~at : 

1) 1'h13 du."'.Jy of furnisr~n3, at actual cost, ·.1holesome 
food to prisoners c onfined in the county jail of any county in 
t :1is S-.: a t e is imposed by l aw upon the Sne!"'iff . 

2) At the end of each ~onth the Sheriff shall submit 
to the County Court his sworn s ta. ternen t of the actual cost 
incurre d in the "t1 oo.rdin>- of prisoners , \':::.th t he names of the 
:;n·isor..e rs and the numbe r of' days each spent in jai l . 

3 ) 7he Co'.J.nty Court is required by t:C~c statu.te to 
audit the 'llonthly state~ent of the S!leriff t o de termine if 
~uch b o a rd ancl food have been furnishe d at actual cost , and 
if so to then d raw a warrant on the County Treasury payab le 
t o the Sheriff for such nctual cost of performing such services . 

4> For the purpo se of such audit , the Sheriff' should 
submit to the County Court accounts and vouche rs showing what 
the a c tual cost of such s e rvice has been for the preceding 
nonth . 

5) It is the d~t:; of ·.:.he county to sup::>ly all fur nish
in""s and OO'.l i p:nont , i!1c ludi n-- equip:.1ent !'e qui~d f'or preservi !l~ 
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:.lo:nor~ble ..; . ~· Jenr;.inr~ s : 

food.s tu:'fs , :J!'~ p:!:"ed 5~1d ~1.prep..1 rcd , ::mC. sc~v:n·· t'.:e ~: ~.:-r.e 
~o ~ri::;o~"!e rs co:1fin.ed in t::e co·~ t~r j~il , necessary f or 

:-.1~i::1to.:.nin:- s. COlmty jail . 

: . ) 1f ·.:he cot.mty c.ocs not have such equi~r.'lGnt on 
:i::md. 1')Ut the bhcr:i.ff c.oes ~:· ve his O'.'l lt :;:>Qrso::ol equip;;lent 
avai l~~· le :.., o~ _',l!':!ishln:· ,-::-.:.ole::w:n.e food to pr:.~o::.ors in t~e 
~o'.:~: t y ja~l , ·;he county !:1ay l r.! ·.7fully lease , :-:·J co::: ::r~c t , 
such e(!.'lip~en t fl"o::·i the Sh8 riff and pay the 3~le riff , as rent 
f or the l eas i n :;; of suc~1 e quipmcnt , a reaso~able sur11 os part 
of the ac tuol cos t incu!'red b:.r the Sheriff i n pcrfor:--:Un; such 
services . 

7) The Sheriff of overy county in t::U.s State is 
prohibited hy l aw from e!'!'lployin.:; for hire , as a p ·rt of the 
c ost of preparinc , cooking or serving meals to prisoners 
confi ned in the county jail of such county , or for any othe r 
employment whatever ; any relative within the fourth de ; ree 
o.<:' consanguini t.1 or affinity . 

8 ) If the Sheriff of any county has a member of 
his farll.ily who is able a~d ttillin~ to ;>repare and serve meals 
to prisoners in the county jail without costs , the Sheriff 
~ey lawfully take advanta~e of such services , but he cannot 
make a char cre a ~ainst the county therefor. 

A?PFwv.:.n : 

J . :!!: . TAYLOH 
Attorney General 

; 
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Respec tfully submitte d~ 

G-EO~G~ :-:· . C ~(J .7L~Y 
Assistant Attorney General 


