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6 
:Cear Sir: 

This wi l l a cknowl edge receipt of your request f or an 
opinion under date of Februery 9 , 1943 , on a matter submit
ted by ~he Secretary of the !ostal ~~ployee s Bui l ding , Loan 
.X vaving s Association of ~ t . Louis , ?·i s sc.,uri . ':'he question 
is how shal l directors r f a Bui l ding and Lean Association 
be elected. 

')e a.re not familiar wi t h the by- l aws of the above 
building and l ean as s ociation . I ... p·;·ever , t hi s is not impor 
tant for the reason said by- laws cannot exceed t he constitu
tion and statutes pertaininG to said elect ion ar d if t hey 
oo , said by- laws are invalid. Sundheim, Third :r di tion , 
Building and Loan Associations , ~ection 9 1 , pat;e 90 , l ays 
down the general rule as t o voting for directc-rs in such as
s ociations and hol ds t hat constitutivnal and statutory pro
visions rela ting to the right of stockholders to vote in 
corporations generally a~plies to building and l oan associ
ations unle s s they are expressly except ed and wh en such ri~ht 
is regulated by consti tuticn or stat-ute a by-law cannot cha!lge 
same . 

" The r i ght t o vote stock at corporate 
electi ons is an incident of ownership , 
t o be exercised, of course, i n t h e 
mode , and under the r estr i ctions , pre
scribed by t he consti t ution, and the 
statutes of the state, and the charter 
and bv-laws of the association . Con
stitutional provisions and statutes 
regul ating the right to vote in coruora
tions generall y apply to building and 
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loan ass ociations , unless t hey are ex
press l y SACe~ ted , and when the right to 
vote ls regula t ed by statute , it ca~~o t 
be changed oy by- law or r e s olution. 
· .. h en t he gene r al law expressly decla res 
who shall be en t i tled to vote , a nd h ow 
they s hall veto , its pr ovis i ons ~re con
trolling , and a by- law in conflict th or e
\Vi th is void. J.b c rcfore a by- l aw lir1i ting 
the right to vote to stock a year old is 
invalid, when in conflict with a statut e 
which gives a right to vote t o ea ch ~em
ber . " 

Section 820? , .. \ • .;) . t:issouri 19 39 , provides by-lav1s of 
such cor~orations a s building and l oan associations may adop t 
by-laws but sa~e s~All not be inconsistent with the constitu
tion and laws of t~is 3tate . vaid sec tion r oa ds in part: 

" 'Ih e shareholders of such corporation ma y 
make and adopt a ll necessary by-laws for t h e 
governm~nt c f t h e a f fairs and business of 
the corporation , provided t ha t t~e same 
shall not bo inconsistent with t he Consti-
t u tion or la\ls c f the state . {~ :} "lio :.c ~:- ~ 

.:>ection 8208 , 1. v • • "i ssouri 19 39 , pr ov i des b - laws may 
be a dop ted f or cer tain J='l r poses and may prescrlb e t:1e qualifica
tions of di r ec t ors o! said associati on or cor~oration . Said sec
tion r eads in pr rt: 

" ... he nw:1ber , title a::1<i functions of t h e 
of ficers of any caporation created by 
vi~tue of thi s or any previous law, t heir 
t erms of office, t~e timo of their elec
t i on , as well a s t h e qualification of 
electors , and the time cr each period
ical meeting of' the of f icers and share
holde s of such corporation, shall be 
provided f or in the by-laws . No per son 
s h all be elig ible to become or s hall con
tinue a director unless he s ' all be t t e 
owner of at least five shares of capital 
stock of sueh corporat ion, and net delin
quent in any manner thereon . ·:t ·:f. * '~ -.;. " 
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Sec tion 5007 , R. s . ""is s our i 19 39 , provides he nethod , 
whi ch we bel ieve i s applicable in the instant case , of electing 
candidates of a cor poration, and reads: 

"In a l l e l ectL:ms for di r ec tor s or ~an
acers of any ·ncorpor ated co~pany , each 
shar ehol der shall have the right to cast 
a s many votes in the agLregate as s ta l 
equal the nu. .b ..... C'f shar es of ... toclr so hol d 
by hi~ or her in sn!d co~pany , mul tipl ied 
by t'1e number c., f C:irec tor s or .::anagers t;O 

r 

be )lec ted at such election, and each shar e
ho l der ma y ca s t the whol e number of vo tes , 
either in person or by proxy, for one can 
didate , cr tlis tribute them among t\':o or more 
candidates; and Buch director s or managers 
sha l l not be e l ec ted in any other manner . " 

Section 6 , Article 12 of the Constitution ~f the State of . 
1'i ssour i provides t· Le prccer ure w: ich is a pJ1llcabl e to the e l ec
t ion of di r ectors of any incorporated company, and reeds: 

" In a l l elections for rlirectcrs or ~anagers 
of any :nc0r~orate ~ co~pany, each shcreholder 
sh a l l have th~ right to cast as many votes 
i n the e.gere~a te as sha ll equal t~e nunber of 
shares so hel d by hi~ or her in said company, 
multip~d by the nu.~bor of directcr s or ~an
·agers to be elec ted at such election ; nnd each 
srarehol der rray cas t the whol e n111!1ber of vo t es 
either in person or by pr oxy for one candidate , 
or distribute such votes among two or rno~e 
candidates ; and such direc tors ~r ~anngers sball 
not b ~ el ec t ed in any other mmL~er. " 

Sundheim, supra , Section 93, page 92 , provides th~t i n 
or der to s ecu re mi nor i t y repres ~ntation on t~e board of direc t ors 

some jurisdictions conf er the right of cumul ative voti ng : 

"I n order to s ecure minori t y r epresenta
tion on the board or direc tor s , the con
s t l t utton, or statute law, or bo t h , of 
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some jurisdictions confer the right of 
cumul ative voting. Thes e provisions 
appl y to buidling and loan a ssociations, 
and no notice of an int~ntion to cumu
la te votes need be given . " 

In an old decision not overr uled, To,..l in v . fhe farmers & 
I'erchant s ~ank, 52 " issouri Appeal r.eports 430 , 1. c . 434 , the 
cour t held the cu~ulative plan of voting on directors is author 
ized by the co~stitution , naroely, Section 6, Article 12, supra , 
and in so hol ding the court said: 

"..;..~ ·::. -.} * * -1!- ~- ..;:- The cumul ative vote by 
stockholders is au t horized by tne consti 
tution end l aws of this s tate . Gonstltu
tion , art . 12 , sec . 6 ; ~evised tatutes , 
1889 , s ec . 24:0 . 6y t hat plan the stock
holder may cast a number of votes equal 
t o the number of shares hel d by him mul
tiplied by the number of dir ector s to be 
voted for , and he may distribute the total 
of such vote as he may des i re , among the 
di rector s to be elected. As sta t ed by the 
supreme court of r ennsylvania , s peaki ng 
of a simi l ar provision , in Pierce v . Com
monwealth, 104 ~a . St . 154: ' This section 
to us seems very plain and una~biguous . 
If there aro six dir~ctors t o oe elected , 

• 

t he single sharehol der has ~ix votes , and, 
contrary t o t he old rule , he may cast those 
six votes for a single one of the candidates, 
or he ~ay distribute them to two or ~ore of 
such candidates as he may thi~ proper . 
He may cast two ball ots of each of three of 
the pr oposed directors , throe for t wo , or 
two f or one and one each for four others, 
or , f ina lly , he may cast one vote for oach 
of the six candidates .• " 

I n the above ca se a resolution was introduc ed and passed 
wh~ch required them to proceed to elect thirteen directors, each 
sharehol der under the res olution to be ent! tled to one vote f or 
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ea ch share , to vote for t hirt een diff erent directors , and t he 
t hirteen receiving the hi~hest number and a majority of the 
shares to be duly e l ec t ed, which resolution we s not in com
pl iance with the cumul ative plan . In di scus s i ng t he lega Uty 
of said resolution t he court said: 

" * ·:to " ·~ -he quest·· on then is , is 
such r es ol u t ion con trar y to t he l e t t er, 
spirit and intention of t he cons t i tu tion 
and statute on the subject of such e lec
tions and t~e ri: h t s of stockholcters? 
A reading of tre resol ution and the l aw 
~s a full ans~er to t he question . :hoy 
are i n direct an t agonism. ~he furth e r 
question then occur s , can a ~a Jority of 
of t he stockholders of a corpor a t ion con
trol the l aw as to t ho c or poration , or 
pl ace it in abeyance? The answer t o this 
is eviden t f r om t r e r orc stnte~ent . ~e 
right i s ono guaranteed by t~o ln~, con
stitutional and statutor y , it i s personal 
t o ti~e s t ockhol der, it can be exercised 
or not by such s t ockhol der as ~e may him
self e l ec t . ~ierce v . CoMmonwealth, 104 
~a . St . 155 . I t, therefore , canno t be 
taken from h irn by a resol uti on or by-law 
adopted by a r-a jority of shareholder s . " 

Therefore, it is well s ettled in t his State the t such an 
election shoul d be hel d under tho cumulative plan as pr ovided i n 
t he Consti t ution and statutes of the ~ tate c f 1issouri . That i s , 
t hat each oember may cast as many votes as shall equal the num
be7 of s hares of stock so hel d by him, multipl i e d by the number 
of directors to be elec ~ed ~nd tho total sum ~~y be cast f or one 
or more candi d~ tes . 

In ':'onlin v. The Farners and '~ "'rchants .,ank, supra , whi le 
the cour + 0id no t s pecifi ca l ly dot erri ne jus t whnt shoul d be done , 
it did i mpl y that no now election was necessary but t hat the 
s uccessful can0idate receivi ng the r.:.ajority of votes undor the 
cumul a t ive pl an shoul r be s eated instead of the candidate ~~at was 
seated by receiving a majority of votes under the s ys t em ins tituted 
contra r y to the cumul ative p lan, the court said: 

" ·::. :'- ::· ~ ·::· It i s , however, hel d in ow 
Jersey, under a s t atute substantially 
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like ours , th~t if t~e legnl votes re
jected were , to~ether wi t h those 
cast f or the co11pl aining part y , a ma jori ty 
of the t otal outs tanding stock of t h e 
corpor a tion , no ~ew election woul d be 
ordered , and the coreplainant woul d be 
seated. 1 Beach on t rivate Corporations , 
sec . 302; .1 n re Cape :·ay ~ t . .~,."4 . N. Co . 
(1889 ) , 15 Atl. · ~cp . 19 1 ; I n re Steamboat 
Co ., 44 .~ . J . Law , 529 . :he l angua...:;e of 
the l ntter case woul d s eem to authorize 
t he installation f a compl ainant, in 
so~e inst~~ce3 whore just: ce see~ed to de
mand it, w~ ... had a !l'lajori ty of . legal vo.tes 
counting thoee cast and tendered, a lthough 
they were shor t of a -aj ority of the total 
s tock outs ta~ding . " 

If the record fails to disclose how sharehol ders in t h e 
a s sociation voted under the cumula tive plan thon :twill nec es
s itate another e l ection to corn~ly with tho s tetutes and the Con
stitution ~~i ch roquiroa direc tor s be e l ected under the cumula
tive plan as 'leroinabove coscribed . 

:<OY J'c ¥ITT '"'ICR 
Attorney Gene e. l of Mi ssouri 
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~espectfully submitted 

.AUBR 'Y R. HA!""":ETT, J.1. 
Assistant Att orney veneral 


