
I / ROADS AND BRIDGES : Town board cannot vote b y mail i n 
eight- mile road d istrict , when 
not situated mor e than ten miles 
from county seat . 

iebr uary 11 , 1943 

honor abl e Sears Jayne 
Pros e cu t ing Attor ney 
Cl a r k County 
Kahoka , Missouri 

Dea r Sir : 

\.e are in r e ce ipt of your r e que st fo r an opinion 
in t he ma t ter of the appoint ment of r oed commissioner 
of the \ ayl and ~pe cial ~oad Distri c t . 

Thi s r equest i nvolves sol e l y t he constr uction of 
Sec t i on 8 675 R. s . wi s souri , 1939 . Your r equest par 
tially r eads as f ol l ows : 

"The commi s s i onE.r Vlho se t e rm ex
pi res t hi s year is l·•r . Cha r les Fore , 
who har pens to be ~hairms.n of the 
County Democratic Committee . Act ing 
under Section e 675 t he ~own bOard of 
~ayland met on Januar y 22nd, and made 
a wri tten certificate of their cholce 
of . r . Charl es ~ ore for r e - election 
as co~issioner in the for m of a r e s o
l ut i on s tat ing t ha t 1o1.r . Lhar le s 1~ore 
was the on l y nominee and t~at he was 
the unanimous choice of a l l five mem
ber s of t h e 'l'own Loa r d . Thi s ,-r i t ten 
c~rt ificate bor e the signatur e of the 
Mayor and was a t tested by the Cit y 
Cl e r k , and was then sealed and t r ans
mit t ed by mail t o the County ClE.rk 
of Cl ar k t-ounty. 
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"Upo n receipt of the above cer
tificate the t hr ee members of the 
County Court failed to act on the mat
ter on t he day designated by the sta
tute, but i n stead wrote a l etter to 
the members of t he Town Board askinb 
t hat t he Town Board meet with them . 
Yester day some of the members o1' the 
Town Board , who could ge t off from 
their employme nt , called upon the 
County Court and stated orally that 
their vote as cas t by the above men
t i oned ctrtif icate was t he vote of 
the Town Board. In the meantime , 
however, one of t he members of the 
'l'own board had s i gned some kind of 
a s t a tement written i n long hand , not 
attested in any manne r by the signa~ 
t ure of t he ~ayor or by the City Cl erk , 
s tat ing that he wi shed to cast his vote 
for another party . t t this point t he 
County Court asked me fo r an opinion 
on the matter and I bave t hem my opin
ion , verbally , that t h€. vote of t he 
i own Board as shown by t he certif icate, 
being substantially in due form , was 
t he vote of t he ~own board on t he mat
ter and that t t"'e thr ee members of t he 
Cou nty Court mi ch t vote for someone 
else but t hat it appeared t hat Mr . 
~harles Fore had been re- elected be
cause t here were five members of ·t he 
1own board and on l y three members of 
t he County Court . 7:· {:· ~:- ...:!- -:~ -;:- ~= 1f- ·~· 

11'l'here mi ght be a point raised as 
to the distance of ti.e Town of Wayland 
from the Courthouse i n Kahoka, but 
some of t~e members of t he Town board 
tell me t hat they understood t hat the 
distance was sufficient to bring it 
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under t he ter ms of tr ... e or oviso 
paragrapb of ~e ot io n 8675 and 
having acted u nder t hat Section 
i n good fai t h , it i s my opinion 
t hat a mistake of fact as t o the 
distance of possibly one- half 
mile or su ch a mat t er would have 
no effect u pon the legality of the 
certif icate of e lection . 

"Objection has been made t hat the 
certificate d id not designate a 
second or t hird choice, but it 
wil l be noted above t hat the r e so
l uti on sie ned by the l own Board 
and signed by each member t her eof , 
s tated that no othvr nominati ons 
had been made , therefor e t h e 'l own 
Board cou l d no t have designated 
a second or t hir d choice . 

11Any op i nior.: you may car e to give 
me r egar ding t he matter wil l be 
a ppreciated ve r y much. In the mean
time , t he re-e lected commi ss i oner 
i s assuming t hat he has been re
elected to t he off i ce becau se the 
vote of the t hree members- of t Le 
County Court cou l d not chang e t he 
~esul t in any manner, and said r e 
elected commissioner will, on Ma rch 
1st , assume the duties of the office 
and continue· in t he office until some 
action to oust h i m is taken . " 

In your r equest you s tate that t he toVln of r·ayland 
may be one- half mile l ess t han ten miles f r om Kahoka, 
t he county seat . 
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Section 8675 h . ~ • . d saouri, 1939 , reads as fol
l ows: 

"The mayor anci 'lle,.,bers of t.be city 
council of any city or town within 
any spec ial roau distr ict thus organ
ized , t ogether with the member s of 
the county court of tre county in 
wr.ich said district is loca ted, at 
a meeting to be held i P tlo county 
court room, at wri ch meeting the 
preslding jud~e of t 1e county court 
shall preside and the county cl erk 
shall act as clerk, within two weeks 
afte r u e vot E> r s wi t :'lin tl,c ter ri tory 
of such proposed distr:ct shal l adopt 
the provi sions o! tt.is art icle , shall , 
by order of record to be kept by the 
county clerk , appoint a board of com
missioner s composed of t ' ree per s or s , 
designating one to serve for tpree 
years , one for tTo years and or-e f or 
one year , and in ~ ebruary e very year 
thereafter one commissione r shall be 
appoin t ed as above specified, to serve 
for three years; all such commi s
sioners shal l be residert taxoayers 
of t he distr ict, aPd shall serve u.ntil 
tlierr-successors a r e appointed and 
qualified, vacancies to be filled~ 
original eupointments ~made . Resig
nations sh 11 be to the county cl erk. 
Removal f r om the district shall create 
a vacancy . Guch commissiorers, before 
enter ing upor the dlschar ge of their 
duties, shall taye oath of office , to 
be administered by the clerk of the 
county court: Provided, that whEi r e 
t he city is located a r r ca t e r dis
t ance t han ter. mile s f r om t he meeting 
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? lace of t he county court, the mayor 
and city council of t h e city or town 
wi t hin t he road distri ct fo r which com
missioners are to be appoint ed, may 
make a writ ten c~rtificate of their 
choice of t he commissioner or commis 
sioners to be appointed, designating 
their first , second and t nird choice 
and s aa l t he same and tran smit it to 
t he county clerk by mail or by special 
messenger and the cho j ce and selection 
designated in such certificate shall b e 
g iven the same con sideration as though 
the board and mayor were pr e sert at 
the meeting of t h e court: Provided , 
that su ch certificate shall b~ given 
over the signature of the mayor or act
ing mayor attested by the seal of the 
city and signature of t he cit79 cle rk . " 
(Underscor ing ours . ) 

Under t he above sec tior , it is mandator y t hat t he 
members of t he · town board meet with the county court 
within two week s after t h e voters in such a di stri ct 
shall adopt t h e provisions of Article 10, Chapter 46 
of the Revised Statutes of >~o issouri , 1939 . At t he 
meeting in t he county court room t h e p r esiding jud~e 
shall presid{(l , and t h e county cler k shall kee p a record. 
At t his meeting t he commissioners for t he road district 
shall be appointed , one for t hree years , one for t wo 
years , a nd one for one year . 'l'he same pr ocedure as 
for orig inal appointment is f ollowed when vacancies 
occur • 

• men t h e meeting of the county cour t for t he 
city, town or village officers is called, t he city, 
town or villa ··e off icers each are entitled to vote . 
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I t wa s s o held i n the ca ~e of Stat e ex irf . I~lt , 
Pro s . t ttorney., ex r e l . Jones v . Meyer , 1 2 ~ . \ . (2d ) 
4A9 , 1 . c . 490 , where t ne COJrt said : 

"Respondent , eyer , cor t ends that 
under section 10802, " · ~ . 1919, 
the mayor and councilmen are each 
er t itled to cast a vote for commis
sioner . 

"hel ator , Jer es , contends the mayor 
a.r.d co·..;ncil.nen si t as one member of 
t he count y court ~~d together have 
only one vote , a.nd that , two merr.bers 
of t h e count y court havin~ voted for 
hi~ , he t nercby rece ived a ma jority 
of tne Iecal votes cast . 

11'Ihe se con ... ontions call for a con
stru ction of sect ion 10802 , ·:!- -~:- ~- * 
"It '!>ill be noted, t hat , or. tLe 
assembling of' the mayor, t he mem
b ers of t J.le council , and me .nbers 
of the coun ty court, t he meeting 
is declared ox•p;ar ized, with the 
pr e s idin6 ju ~ ·c u ., trJ" presiding 
officer and t l e county clca·k as 
cler k of t he meeting . 1hcy do no t 
m~et a s officers of t he city or as 
officers of t.ue county . They mee t 
as one body , for t.he sole purt>ose 
of appointing the commissioners . 
Neithe r the city council nor the 
county court has any cor trol over 
t he publ ic hi~hways wi thin t h e 
dfstri ct ou t side of t he corporate 
l imits of the city . ~uch control 
is l odged exclusively with t h e board 
of commiss ioners . Section 10809 , R. 
~ . 1919 . 
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~ * * ~ * * * w * * * 
"The statute no more limits t h e 
mayor and member s of t he council 
to one vot e than it limits t he 
members of t he county court to 
one vote . .l.tO doubt t he lawmakers 
a ssumed the members of the meet-
i ng would be so interested in t he 
welfare of the di s t r i ct t hat t hey 
would no t p ermit rivalr y between 
the county co~t and the city 
counci l to i n terfere with the 
honest performan ce of t heir duty . 
£ach member o~ .t he meetinz is au
t horized to participate i n the ap
pointment , and , abse nt a word in 
the statu t e t o t he contrary, we 
must hold each mC'T.be r of the meet-
i ng to have a vote . ~he statute 
so remained for t wenty years and 
until 1915 , when t he f ollowing pro
viso was added: •Provi ded that where 
the city i s l ocat ed a gr eater dist ance 
than t en miles f r om t he ~eeting,place 
of t he county court ; t he mayor and 
city counc i l ·of the city or t own with
in the ro~d dis t r i ct for wh ich com
mis aio~ers are to be appointed ; the 
mayor and membe rs of tl e c i ty council 
may make a written certific~ te of 
their choi ce of a eomniaa ioner or 
commi s sior.ers t o be appoi nte d , desig
nating their first , second and t hird 
cho ice and seal t h e sa~e and tran smit 
it to the county clerk by ma i l or by 
spec i a l messenger; and t he choice and 
selection designated in such certi
r icate shall be given the same con-
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sideratior as t hough the bo~rd and 
mayor wer e pr esent at the meeting 
of t .te court: Pr ov.!.ded t 2.at such 
cer tificate shal l be g iven over 
t he sier.ature of the mayor or acting 
mayo r , atte sted by the seal of the 
city and signatur v of the city clerk. ' 
Laws of 1915 , p . 375 . 

"It is clear tPe l awmakt::rs bv this - --- ........__ proviso onl y inter,ded to r elleve 
the mayor~ councilmen from a t 
tending t he ~eeting if t r e city ~ 
l ocated more than ten 11il e s f r om the 
meeting j?IiC'e-;-r:;y the proviso , the
ci t y is rot authorized to make a 
wr i tten certificate of its choice , 
but the mayor and me1nb<... rs of che coun
cll are authorized to uo so . !he 
choice de s ignated in tne ce r tificate 
must be given the same consideration as 
thoU,Jh tr.:.e -:nayor anu. members of the 
council wer e pr esent . e h~ve ~ -led 
tr~ st ~~te as ori~inally enacte~ aa
t hori zed each member of t h e meet ing to 
cas t a vote; and , if the choice desig
nated i n the certificate is t o be g iven 
t he same cor.s ! dera i on as t hough a member 
was vre sent ard voting , then h is cho ice 
designated in the certifi cate mus t be 
counted as a vo t e fo r commissioner . l he 
r equirement that th~ .first , second , and 
t h i r d choice be desi gnat ed has reference 
to the fi r s t treetir ;-; after t r e organi za
tion of the distri ct , when thr ee com
missioners-are ~ be a2pointed . 1here
aft er , at a nee t ing for th~ appoi nt ment 
of or. l y or,e com .. .l.s sior er , thE> 1 irst 
ballot mi~ht rot r esul t i n an appoint
ment ; if so , on the second ballot t he 
absent member ' s s econd choice co ~ld be 
voted , and so as t o· his t .Lird choice . 11 

( underscorin~ ours . ) 
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Section 10802 • ~ • . issouri , 1919 , is r ow ~e c
tion 8 675 R. s . l·• issouri , 1939 . 

The court in t h e above ca ·e described how the 
meeting shou ld be held , and t ha t the members of t h e 
city ~ere each enti t l ed t o a vote , an~ were no t con
fined to t he city cas t ing only o1 e vote . ~he city 
in t h is case is analagous to the town in t h e case des
cribed i r your r equest . The court also , in t he above 
case , in passing on t he provision t hat t he toVIn board 

may send i n t he vot e , properly certified by written 
certificate , of their choice fo r road commiss i oner or 
road commi s sioners , specifically sta t ed , "it i s clear 
t h e lawmakers of thi s proviso only intended to rcl~eve 
the mayor and counci l men f r om attending t ... e .neet lng 
if t he city was l oca t ed more tha n t en mi les fro r t r e 
meeting place . " 

Under your request you s ta t e t hat th~ torn of 
'iayland is l e ss t han or e - half mile under ten .,i lea 
f rom Aahoka , t he county seat wtere t h e meetin~ snoul d 
be held , and under t he hol ding i r the above case t h e 
town board of "ayl and is not permitted to mail i n its 
choi ce properly certified, but t h e members who vote 
must appear i n person at t he meeting , fihich is sup
po sed to be h e l d in ~ ebDUary of ea ch yea r . 

lt is , therefore , t h e opinior. of t h is department , 
that since t he town of "ayl and is l ess t han ten mil e s 
f r om t l e c i t y of 1\a.hoka , which is t •• e county seat , t l:e 
t own board of ~laylar. d is no t pe rmitted t o take advantage 
of t l e pr oviso whi ch pe rmits it to send in it s choice 
as to whom sho~ld b e appoi nted road commissi oners by 
a wr itten certif i ca te to t h e cvunty c l erk by mail or 
special me s senger. 
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It is further t he opi rion of t h i s department, 
t hat each member of t~e town board is enti t led to 
vote hi s cho ice for t he r oad commissioner, or r oad 
commi ssioners , if voting at t l.e meeting in t he court
house , which is pr operly called and pre sided over by 
t he pr e siding jud r,e of t u e county court and a r ecord 
of which is made by t he county clerk . 

lt is further our opinion , t hat the r~ solution 
passed by t Le t own board of ' ayland , const i tuting f ive 
votes for afcertain par t y for road commissioner , is 
invalid and rt te vote s must be cast in person a t t he 
courthouse ~t the matt ing whi ch mu st be held in i 'ebru
ary of each year . 

1 t is f urtLer t 1 e opiricn 01 t..i s depart nent , 
t hat i f Charles Fore r eceived a major ity of t. e votes 
cast by tt.e county court and the member s of the town 
board , on Febr uary 8 , 1 94.:> , at t L.0 courthous e in Kahoka , 
he has been l egal l '\ a opol nted commissioner for the 
~ ayland ~pe c ial Road Dis t rict . 

Respectfu lly submi tted 

V • J . P.UR!U. 
Ass i stant Attorney Gerer a l 

.APPROVED UY : 

R0Y 1 .... cKIIJ'l'RlCK 
Attorney Gene r al of · issovri 


